CITY COUNCIL SPECIAL SESSION
REMOTELY VIA WEBEX
MONDAY, NOVEMBER 16, 2020
5:30 TO 7:00
To attend the meeting, and provide live comment via WebEx on your computer, tablet or smartphone, residents
and other attendees should go to the following web address. REGISTRATION IS NOT REQUIRED
Meeting Link:

https://cityofwhitefish.webex.com/cityofwhitefish/j.php?MTID=md807d7fa369146d24e00b23a156ee1b8
Event Number : 146 232 4550

Password: 16Novth@nk5

•

Join by video system
• Dial: Dial 1462324550@cityofwhitefish.webex.com
Or
• Dial: 173.243.2.68 and enter your meeting number

•

For the Audio Conference Call option: call the number below and enter the access code.
• United States Toll: ++1-408-418-9388
• United States Toll Free: (From a land line phone) 1-844-992-4726
• Access code: 146 232 4550

1. Call to Order
2. Interview:
5:00 Toby Scott
Planning Board
Incumbent
5:10 John Ellis
Planning Board
Incumbent
5:20 Allison Linville
Planning Board
Incumbent
5:30 Ben Cavin
Whitefish Lakeshore
Incumbent
5:40 Peggy Brammer
Whitefish Lakeshore
Incumbent
5:50 Doug Peppmeier
Board of Adjustments
Incumbent
6:00 Ian Hasson
Board of Adjustment
Incumbent
3. Public Comment
4. Appointments
a) Planning Board – Three (3) position, received 3 letters (incumbents), -Mayoral
b) Whitefish Lakeshore – Two (2) positions, received 2 letters (incumbents) -Council
c) Board of Adjustments – Four (4) positions, received 2 letters (incumbents)-Council
**If time runs out before appointments are made, there will be time at the end of the regular session**
**************************************************************************************
CITY COUNCIL WORK SESSION
6: 15 P.M.
5. Discussion on Resort Tax Reallocation and Extension
6. Public Comment
7. Direction to City Manager
8. Adjourn
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PUBLIC NOTICE

VACANCIES ON CITY BOARDS/COMMITTEES
BOARD OF ADJUSTMENTS - Four (4) positions, 3-year term. Applicant shall reside within the corporate city limits of
Whitefish. The Committee meets as needed, the first Tuesday of the month at 6:00 p.m.
BOARD OF PARK COMMISSIONERS – One (1) position, complete term ending 5/1/2022. Applicant must have resided
within the city limits for 2 years and within the State for 3 years and must be at least 21 years old. The Committee meets on
the second Tuesday in the evening.
WHITEFISH LAKE AND LAKESHORE PROTECTION COMMITTEE – Two (2) positions, 2-year term. Applicants
shall be lakefront property owner and resides inside city limits, or lakefront property owner and resides outside city limits.
The Committee meets the second Wednesday in the evening.
WHITEFISH PLANNING BOARD – Three (3) positions, 2-year term ending 12/31/2022. Applicant shall reside within
city limits of Whitefish and shall be qualified by knowledge and experience in matters pertaining to the development of the
city. This Committee meets the 3rd Thursday of the month at 6:00 p.m.
WHITEFISH HOUSING AUTHORITY – One(1) position, 5-year term. The Housing Authority follow the terms and
conditions defined in the Montana Annotated Code Title 7, Chapter 15, Part 44 and 45. This Committee meets the 4th
Wednesday at 4:00 pm.
WHITEFISH CLIMATE ACTION PLAND STANDING COMMITTEE- Two (2) positions, 2-year term. Applicants
shall be city residents or have technical expertise in the areas of energy use, energy conservations, and/or climate change.
This Committee meets the 3rd Wednesday at 5:30 pm.
POLICE COMMISSION – One (1) position, complete term ending May 2021. Applicant shall reside within city limits of
Whitefish and maintain residency within the city for one year prior to appointment. Commission meets as needed.
BOARD OF APPEALS – One (1) position, term not designated. The Board of Appeals determines suitability of alternate
materials and methods of construction and to provide for reasonable interpretations of the International Building Code.
Applicant must be qualified by experience or training to pass on matters pertaining to building construction. The Committee
meets as needed.
IMPACT FEE ADVISORY COMMITTEE – Two (2) positions, one (1) term ending 12/31/2021- applicants shall be a
representative of the development community and shall reside or work within City limits; one (1) 2-year term ending
12/31/2022 - member-at-large who shall work within City limits. This Committee meets annually.

_______________________________________________________________________________________

Interested citizens – Please submit a letter of interest to serve on the above committees to the Whitefish
City Clerk’s Office at 418 E. 2nd St.; mail to P.O. Box 158, Whitefish, MT 59937, or email
mhowke@cityofwhitefish.org by 5:00 pm on Friday October 23, 2020. Letters of interest will be accepted
until the positions are filled. If you have any questions, please call Michelle Howke, City Clerk at 863-2402
or visit the City’s website: www.cityofwhitefish.org *THANK YOU FOR YOUR INTEREST*
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October 9, 2020
Dear: Toby
Your term on the Whitefish Planning Board expires on December 31, 2020.
As a matter of course, the City will also be advertising this position along with other
board positions expiring at this time. The deadline to receive letters of application, and
to receive your letter of interest if you want to reapply to serve another term, is Friday
October 23, 2020 by 5:00 pm. Interviews with the Council will be scheduled for
November. I will call you to set up your specific interview time if you are re-applying. If
you wish, you can complete the blank lines below and return this notice to me in place
of a new letter of interest.
I have enclosed a copy of the ad we will be running.
If you are not planning to ‘re-up’ for your position again, please let me know that as well.
Thank you, and thank you for your service to the community of Whitefish!

Michelle Howke
Whitefish City Clerk

mhowke@cityofwhitefish.org
To Whitefish City Council:
Planning Board.
I am interested in serving another term on the ________________________
Please schedule an interview.
_____________________________________________________________
406-250-7004
__________________________________________________
Signature
Daytime Phone #
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30 Dakota Ave
Whitefish, MT 59937
October 18, 2020
City of Whitefish
PO Box 158
Whitefish, MT 59937
Dear City of Whitefish,
I would like to apply for a new term on the City of Whitefish Planning Board beginning January
2021. After much consideration, I feel that my four years of experience on the board can help
continue to serve our constituents by applying the knowledge I’ve gained while maintaining an open
mind about how we will navigate the next two years of growth in Whitefish.
I’m writing a new letter of application because for this term, my reasons for applying have
developed further, especially in the last year. I realize that we may face unprecedented growth and
development and understand it is essential to guide this growth as an advisory board to ensure that
we are planning for the future, embracing our unique Whitefish culture, and engaging with local
citizens. My commitment to the city is to remain open, positive, and educated in our decisionmaking process. I understand that change is inevitable, and it is our role to guide it to maintain the
character of our town while moving forward together, as a community.
The last four years on the Planning Board have allowed me to see through projects that we
approved, reflect on projects we’ve denied, and understand the importance of the public process
while navigating legal constraints. This experience has also taught me what questions to ask, which
issues to further analyze, and what is most important to our town. With this knowledge, I would like
to continue to serve the city and its residents in this capacity.
Thank you for considering my application for the Planning Board again this fall. I look forward to
meeting with you in an interview and further discussing the role. Please contact me either via email:
allisonlinville@gmail.com or phone: (208) 365-8007.
Sincerely,
Allison J. Linville
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Sterling Codifiers, Inc.

Chapter 15
WHITEFISH PLANNING BOARD
2-15-1: STANDING COMMITTEE ESTABLISHED:
Pursuant to and under the provisions of title 76, Montana Code Annotated, the city council of the city
of Whitefish does create and establish a city planning board to be known as the "Whitefish planning
board" consistent with state law. (Ord. 14-08, 9-15-2014)

2-15-2: PURPOSE, POWERS AND DUTIES:
By this chapter, the city council of the city of Whitefish adopts all of the sections of the laws of
Montana aforementioned that specifically pertain to a city planning board, granting and delegating to
the Whitefish planning board all of the rights, privileges, powers, duties, and responsibilities thereto
appertaining. The Whitefish planning board shall have such jurisdiction as provided by state law. (Ord.
14-08, 9-15-2014)

2-15-3: MEMBERSHIP:
The Whitefish planning board shall consist of seven (7) members, residing within the corporate limits
of the city of Whitefish, to be appointed as follows:

A. One member appointed by the city council from its own membership;

B. One member appointed by the city council who, at the council's discretion, may be an employee of
the city of Whitefish or hold public office in Whitefish or Flathead County;

C. One member appointed by the mayor upon designation by the Flathead County board of
commissioners, who may be a member of the board of county commissioners or an office holder or
employee of the county; and

D. Four (4) citizen members appointed by the mayor, who shall be qualified by knowledge and
experience in matters pertaining to the development of the city.
Board members shall receive no compensation. (Ord. 14-08, 9-15-2014)
http://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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10/29/2018

Sterling Codifiers, Inc.

2-15-4: TERMS; POSITIONS:
Board terms shall be two (2) years. There are hereby created positions numbered 1 through 7
inclusive of the members of the Whitefish planning board. Members serving on the effective date of
this chapter shall be assigned to positions that correspond with the following expiration dates:
Position Number

Term Expiration Date

1

December 31, 2015

2

December 31, 2015

3

December 31, 2015

4

December 31, 2015

5

December 31, 2016

6

December 31, 2016

7

December 31, 2016

As each of the above listed expiration dates has past, a member appointed to the position shall serve
for a two (2) year term. Terms shall begin on January 1 following the initial expiration of the preceding
term. At the discretion of the city council, members may be appointed for more than one term. (Ord.
14-08, 9-15-2014)

2-15-5: REMOVAL OF MEMBER:
A member of Whitefish planning board may be removed from the board by majority vote of the city
council for cause upon written charges and after a public hearing. Wilful disregard of state statutes,
city ordinances and the rules of procedure of the board, or absences from three (3) consecutive
meetings, including regular and special work sessions, or absences from more than fifty percent
(50%) of such meetings held during the calendar year shall constitute cause for removal.
Circumstances of the absences shall be considered by the city council prior to removal. Any person
who knows in advance of his or her inability to attend a specific meeting shall notify the chair or
secretary of Whitefish planning board at least twenty four (24) hours prior to any scheduled meeting.
(Ord. 14-08, 9-15-2014)

2-15-6: VACANCY:
Pursuant to sections 2-15-3 and 2-15-4 of this chapter, any vacancy on Whitefish planning board shall
be filled by the city council acting in a regular or special session for the unexpired term of the position
wherein the vacancy exists. The city council may appoint members of the city council to temporarily fill
vacant positions on Whitefish planning board. (Ord. 14-08, 9-15-2014)
http://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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2-15-7: ORGANIZATION:
Whitefish planning board, at its first meeting after January 1 of each year, shall elect a chair and vice
chair for the next twelve (12) month period. Upon the absence of the chair, the vice chair shall serve
as chair pro tem. If a vacancy occurs in the chair or vice chair position, the board shall elect a member
to fill the vacancy at the next meeting. (Ord. 14-08, 9-15-2014)

2-15-8: MEETINGS; RULES AND REGULATIONS:
Four (4) members of Whitefish planning board shall constitute a quorum. Not less than a quorum of
the board may transact any business or conduct any proceedings before the board. The concurring
vote of four (4) members of the board shall be necessary to decide any question or matter before the
board, except a motion for a continuance and motions to elect a chair and vice chair may be decided
by a simple majority vote of the board. The board shall adopt rules of procedure for the conduct of
meetings consistent with statutes, the city charter, ordinances and resolutions. Meetings of the board
shall be held at the call of the chair and at such other times as the board may determine. All meetings
shall be open to the public. (Ord. 14-08, 9-15-2014)

2-15-9: EXPENDITURE AUTHORIZED:
Whitefish planning board shall not have authority to make any expenditures on behalf of the city or
disburse any funds provided by the city or to obligate the city for any funds except as has been
included in the city budget and after the city council shall have authorized the expenditure by
resolution, which resolution shall provide the administrative method by which funds shall be drawn and
expended. (Ord. 14-08, 9-15-2014)

http://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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Volunteer Committee List
WHITEFISH PLANNING BOARD- WCC 2-15 MEET 3RD THURSDAY OF THE MONTH - 2 YEAR TERMS
Councilor Steve Qunell

PO Box 158

808-298-2575

12/31/2022

Councilor -Frank SweeneyAlternate

PO Box 158

863-4848 (o)

12/31/2022

Scott Freudenberger

1295 Lion Mountain Drive

406-253-6876

12/31/2021

Chris Gardner

1986 Ridge Crest Drive
chrisg@rtgis.com

206-409-9105

12/31/2021

Whitney Beckham
whit.beckham@gmail.com

427 Lupfer Avenue (p)

501-269-7612

12/31/2022

Allison Linville
allisonlinville@gmail.com

30 Dakota Avenue

208-365-8007

12/31/2020

Toby Scott
tobyscott2@gmail.com

PO Box 367 (m)
1478 Barkley Lane (p)

406-862-4708 (H)

12/31/2020

John Ellis
dcdefend@mindspring.com

PO Box 520

862-3798

12/31/2020
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P.O . Box 158 •

Whitefish , MT 59937

• (406) 863-2400

• Fax: (406) 863-2419

October 9, 2020

Dear: Ben
Your term on the Whitefish Lake and Lakeshore Protection Committee expires on
December 31, 2020.
As a matter of course, the City will also be advertising this position along with other
board positions expiring at this time. The deadline to receive letters of application, and
to receive your letter of interest if you want to reapply to serve another term, is Friday
October 23, 2020 by 5:00 pm. Interviews with the Council will be scheduled for
November. I will call you to set up your specific interview time if you are re-applying. If
you wish, you can complete the blank lines below and return this notice to me in place
of a new letter of interest.
I have enclosed a copy of the ad we will be running.
If you are not planning to 're-up' for your position again, please let me know that as well.
Thank you, and thank you for your service to the community of Whitefish!

Michelle Howke
Whitefish City Clerk

mhowke@cityofwhitefish.org
To Whitefish City Council:
I am interested in serving -another term on the

1
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Daytime Phone #
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Michelle Howke
From:
Sent:
To:
Subject:

pjbrammer <pjbrammer@gmail.com>
Friday, October 9, 2020 4:29 PM
Michelle Howke
Re: Whitefish Lake and Lakeshore Protection Committee

Hi Michelle, yes I would like to continue my volunteer commitment. Peggy
Sent from my iPhone

On Oct 9, 2020, at 12:20 PM, Michelle Howke <mhowke@cityofwhitefish.org> wrote:
Peggy,
Good afternoon. Time flies when you’re having fun. Attached you will find a letter informing you the
position you serve on the Whitefish Lake and Lakeshore Protection Committee is coming to the end of
its term. If you are interested in serving another term, please sign the letter and send back or respond to
this email no later than 5:00 p.m. Friday October 23, 2020.
I look forward to hearing from you.

Michelle Howke
Administrative Services Director/City Clerk
PO Box 158/418 E. 2nd Street
Whitefish, MT 59937
mhowke@cityofwhitefish.org
406-863-2402
STAY CLEAN, CAREFUL AND CONNECTED
<Peggy Brammer-WLLP.pdf>
<2020-10-8.pdf>
EXTERNAL SENDER verified by City of Whitefish IT

1
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3/4/2019

Sterling Codifiers, Inc.

Chapter 16
WHITEFISH LAKE AND LAKESHORE PROTECTION
COMMITTEE
2-16-1: STANDING COMMITTEE ESTABLISHED:
Pursuant to and under the provisions of Montana Code Annotated sections 75-7-201 et seq., the city
council of the city of Whitefish does create and establish the Whitefish Lake and lakeshore protection
committee as a standing committee of the city, consistent with state law. (Ord. 15-10, 6-1-2015)

2-16-2: PURPOSE, POWERS AND DUTIES:
By this chapter, the city council of the city of Whitefish grants and delegates to the Whitefish Lake and
lakeshore protection committee all of the rights, privileges, powers, duties, and responsibilities thereto
appertaining. The Whitefish Lake and lakeshore protection committee shall have such jurisdiction as
provided by state law. (Ord. 15-10, 6-1-2015)

2-16-3: MEMBERSHIP:
The Whitefish Lake and lakeshore protection committee shall consist of seven (7) members, to be
appointed as follows:
A. The Whitefish city council shall appoint a total of six (6) members, two (2) members shall reside
within the corporate limits of the city of Whitefish, two (2) shall be lakefront property owners and
residents within the corporate limits of the city of Whitefish, and two (2) members shall reside
outside the corporate limits of the city of Whitefish and shall be lakefront property owners.
B. The seventh member shall be appointed by the Whitefish planning board, reside within the
corporate limits of the city of Whitefish, and be a member of the planning board. He/she shall serve
for a two (2) year term unless he/she requests removal or is removed by a majority vote of the
planning board.
Committee members shall receive no compensation. (Ord. 15-10, 6-1-2015)

2-16-4: TERMS; POSITIONS:
Committee terms shall be two (2) years. There are hereby created positions numbered 1 through 7
inclusive of the members of the Whitefish Lake and lakeshore protection committee. Members serving
on the effective date of this chapter shall be assigned to positions that correspond with the following
expiration dates:

https://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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Position Number

Term Expiration Date

1

December 31, 2017

2

December 31, 2017

3

December 31, 2017

4

December 31, 2017

5

December 31, 2018

6

December 31, 2018

7

December 31, 2018

As each of the above listed expiration dates has passed, a member appointed to the position shall
serve for a two (2) year term. Terms shall begin on January 1 following the initial expiration of the
preceding term. At the discretion of the city council, members may be appointed for more than one
term. (Ord. 15-10, 6-1-2015)

2-16-5: REMOVAL OF MEMBER:
A member of the Whitefish Lake and lakeshore protection committee may be removed from the
committee by majority vote of the city council for cause upon written charges and after a public
hearing. Wilful disregard of state statutes, city ordinances and the rules of procedure of the committee,
or absences from three (3) consecutive meetings, including regular and special work sessions, or
absences from more than fifty percent (50%) of such meetings held during the calendar year shall
constitute cause for removal. Circumstances of the absences shall be considered by the city council
prior to removal. Any person who knows in advance of his or her inability to attend a specific meeting
shall notify the chair or city staff member assigned to the Whitefish Lake and lakeshore protection
committee at least twenty four (24) hours prior to any scheduled meeting. (Ord. 15-10, 6-1-2015)

2-16-6: VACANCY:
Pursuant to sections 2-16-3 and 2-16-4 of this chapter, any vacancy on the Whitefish Lake and
lakeshore protection committee shall be filled by the city council acting in a regular or special session
for the unexpired term of the position wherein the vacancy exists. The city council may appoint
members of the city council to temporarily fill vacant positions on the Whitefish Lake and lakeshore
protection committee. (Ord. 15-10, 6-1-2015)

2-16-7: ORGANIZATION:
The Whitefish Lake and lakeshore protection committee, at its first meeting after January 1 of each
year, shall elect a chair and vice chair for the next twelve (12) month period. Upon the absence of the
chair, the vice chair shall serve as chair pro tem. If a vacancy occurs in the chair or vice chair
positions, the committee shall elect a member to fill the vacancy at the next meeting. (Ord. 15-10, 6-12015)
https://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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2-16-8: MEETINGS; RULES AND REGULATIONS:
Four (4) members of the Whitefish Lake and lakeshore protection committee constitute a quorum to
conduct business. Not less than a quorum of the committee may transact any business or conduct any
proceedings before the committee. The concurring vote of four (4) members of the committee shall be
necessary to decide any question or matter before the committee, except a motion for a continuance
and motions to elect a chair and vice chair may be decided by a simple majority vote of the committee.
The committee shall adopt rules of procedure for the conduct of meetings consistent with statutes, the
city charter, ordinances and resolutions. Meetings of the committee shall be held at the call of the
chair and at such other times as the committee may determine. All meetings shall be open to the
public. (Ord. 15-10, 6-1-2015)

2-16-9: EXPENDITURE AUTHORIZED:
The Whitefish Lake and lakeshore protection committee shall not have authority to make any
expenditures on behalf of the city or disburse any funds provided by the city or to obligate the city for
any funds except as has been included in the city budget and after the city council shall have
authorized the expenditure by resolution, which resolution shall provide the administrative method by
which funds shall be drawn and expended. (Ord. 15-10, 6-1-2015)

https://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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Volunteer Committee List
WHITEFISH LAKE & LAKESHORE PROTECTION COMMITTEE - WCC 2-16 - 2 YEAR TERM
(2nd Wednesday; Planning & Building Department Conference Room)
*2 City who own or reside on lakefront property, 2 City at Large, 2 County who own or reside lakefront
property, 1 other
*Ben Cavin

PO Box 965
bencavin@gmail.com

406-862-3733

12/31/2020

Tara Zimmerman

1979 Ridge Crest Drive Unit A
tzimmerman2403@gmail.com
1030 Mountain Park Drive

813-392-8254

12/31/2022

471-2295

12/31/2021

Nancy Schuber

110 Bay Point Drive
nschuber@sbcglobal.net

406-871-0788

12/31/2021

Peggy Brammer

2702 Plaza Road

415-497-8645

12/31/2020

Roger Rowles

2794 Rest Haven Dr./PO Box 1806

509-952-2574

12/31/2021

Toby Scott

PO Box 367
tobyscott2@gmail.com

406-862-4708 (H)

12/31/2021

Donna Emerson

pjbrammer@gmail.com
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P.O. Box 158 •

Whitefish, MT 59937 • (406) 863-2400 • Fax: (406) 863-2419

October 9, 2020
Dear: Ian
Your term on the Board of Adjustment expires on December 31, 2020.
As a matter of course, the City will also be advertising this position along with other
board positions expiring at this time. The deadline to receive letters of application, and
to receive your letter of interest if you want to reapply to serve another term, is Friday
October 23, 2020 by 5:00 pm. Interviews with the Council will be scheduled for
November. I will call you to set up your specific interview time if you are re-applying. If
you wish, you can complete the blank lines below and return this notice to me in place
of a new letter of interest.
I have enclosed a copy of the ad we will be running.
If you are not planning to ‘re-up’ for your position again, please let me know that as well.
Thank you, and thank you for your service to the community of Whitefish!

Michelle Howke
Whitefish City Clerk

mhowke@cityofwhitefish.org
To Whitefish City Council:
I am interested in serving another term on the ________________________
Board of Adjustments
_____________________________________________________________

614-582-0837
__________________________________________________
Signature
Daytime Phone #
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Chapter 3
BOARD OF ADJUSTMENT
2-3-1: BOARD ESTABLISHED1:
There is hereby established a board of adjustment for the city, hereinafter referred to as the board.
(Ord. 01-08, 3-5-2001)

2-3-2: PURPOSE, POWERS AND DUTIES:
A. The powers and duties of the board are set forth in Montana code 76-2-321 through 76-2-328, this
chapter and rules of procedure adopted by the board.

B. The purpose of the board is to:
1. Hear and decide applications for appeals in which it is alleged that there is an error in an order,
requirement, decision or determination made by the zoning administrator in the enforcement of
these regulations.
2. Hear and grant or deny any application for a variance to the terms of the Whitefish zoning
jurisdiction regulations, except where such regulations specifically limit the power of the board.

C. Decisions rendered by the board on applications for appeals and variances shall be made based
upon written findings of fact establishing the reasons for each decision pursuant to the procedures
for consideration established in either section 11-7-6 of this code, being the zoning jurisdiction
regulations for appeals, or section 11-7-7 of this code, being the zoning jurisdiction regulations for
variances. For each application whereupon the board renders a decision, the city clerk shall enter
a copy of the findings of fact, along with the pertinent minutes of the board, into the public record.

D. The board of adjustment shall not by either variance or appeal process make any changes in the
uses categorically permitted in any zoning classification or zoning district, or amend the zoning text
or map. (Ord. 01-08, 3-5-2001)

2-3-3: MEMBERSHIP:

https://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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A. Appointments; Compensation: The board shall have seven (7) members. Members shall reside
within the corporate limits of the city. Members shall be appointed by the city council. Board
members shall receive no compensation. (Ord. 15-02, 2-2-2015)

B. Terms Of Office: Board terms shall be three (3) years. There are hereby created positions
numbered 1 through 7 inclusive of the members of the board. Members serving on the effective
date of this chapter shall be assigned to positions that correspond with the expiration dates of their
existing terms.

Position Number

Term Expiration Date

1

December 31, 2004

2

December 31, 2004

3

December 31, 2005

4

December 31, 2005

5

December 31, 2005

6

December 31, 2003

7

December 31, 2003

As each of the above listed expiration dates has past, a member appointed to the position shall serve
for a three (3) year term. Terms shall begin on January 1 following the initial expiration date of the
preceding term. At the discretion of the city council, members may be appointed for more than one
term. (Ord. 03-06, 4-7-2003)

C. Removal Of Member: A member of the board may be removed from the board by majority vote of
the city council for cause upon written charges and after a public hearing. Wilful disregard of state
statutes, city ordinances and the rules of procedures of the board, or absences from three (3)
consecutive meetings, including regular and special work sessions, or absences from more than
fifty percent (50%) of such meetings held during the calendar year, shall constitute cause for
removal. Circumstances of the absences shall be considered by the city council prior to removal.
Any person who knows in advance of his inability to attend a specific meeting shall notify the chair
or secretary of the board at least twenty four (24) hours prior to any scheduled meeting. (Ord. 0108, 3-5-2001)

D. Vacancy: Pursuant to subsections A and B of this section, any vacancy on the board shall be filled
by the city council acting in a regular or special session for the unexpired term of the position
wherein the vacancy exists. The city council may appoint members of the city council to
temporarily fill vacant positions on the board. (Ord. 15-09, 6-1-2015)

https://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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2-3-4: ORGANIZATION:
At its first meeting after January 1 of each year, the board shall elect a chair, vice chair and secretary
for the next twelve (12) month period. Upon the absence of the chair, the vice chair shall serve as
chair pro tem. If the secretary is absent from a specific meeting, the attending members shall elect a
secretary pro tem for the meeting. If a vacancy occurs in the chair, vice chair or secretary positions,
the board shall elect a member to fill the vacancy at the next meeting. The secretary need not be a
member of the board and shall keep an accurate record of all board proceedings. (Ord. 01-08, 3-52001)

2-3-5: MEETINGS, RULES AND REGULATIONS:
Four (4) members of the board shall constitute a quorum. Not less than a quorum of the board may
transact any business or conduct any proceedings before the board. The concurring vote of four (4)
members of the board shall be necessary to decide any question or matter before the board, except a
motion for a continuance and motions to elect a chair, vice chair and secretary may be decided by a
simple majority vote of the board. The board shall adopt rules of procedure for the conduct of
meetings consistent with statutes, the city charter, ordinances and resolutions. Meetings of the board
shall be held at the call of the chair and at such other times as the board may determine. All meetings
shall be open to the public. (Ord. 01-08, 3-5-2001)

2-3-6: EXPENDITURES:
The board shall have no authority to make any expenditures on behalf of the city or disburse any
funds provided by the city or to obligate the city for any funds except as has been included in the city
budget and after the city council shall have authorized the expenditure by resolution, which resolution
shall provide the administrative method by which funds shall be drawn and expended. (Ord. 01-08, 35-2001)

https://www.sterlingcodifiers.com/codebook/index.php?book_id=623
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3/3

Volunteer Committee List
BOARD OF ADJUSTMENT -WCC 2-3 -(As needed - 1st Tuesday, 6:00 p.m.) - 3 YEAR TERM
(4 MEMBERS CONSTITUTE A QUORUM)
1. Mike Kelley
Vice Chair

6310 Locarno Dr. Unit G
Michael.kelley@nm.com

863-2311 (O)
240-0530 (H)

12/31/2021

2. Joe Courtney

535 Colorado Avenue

406-8628897

12/31/2021

3. Jeff Fisher

51 Ponderosa Court
jefffisherrealtor@gmail.com

602-531-0435

12/31/2021

4. Ian Hasson

205 1/2 1st Street
ian.hasson@gmail.com

12/31/2020

5. Vacant

12/31/2020

6. Tara Zimmerman
Not Renewing

1979 Ridge Crest Drive Unit A, WF
tzimmerman2403@gmail.com

813-392-8254

12/31/2020

7. Doug Peppmeier

815 E 2nd St.

212-0671

12/31/2020

Councilors appointed as Temporary Members to fill vacancies (1-5-15) Ryan Hennen/Frank Sweeney
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Staff Memo
To:

Mayor Muhlfeld and City Council

From:

Dana Smith, City Manager

Date:

November 10, 2020

Re:

Resort Tax Reallocation and Extension

In November 1995, Whitefish voters approved a 2% resort tax effective through January 31,
2016 with an approval rate of 56%. In November 2004 with approval by 76% of voters the City’s
resort tax was extended for an additional 20 years through January 31, 2025. In April 2015,
voters were asked to increase the resort tax rate from 2% to 3% (current maximum allowed for
Whitefish) to cover the debt service costs of acquiring the Haskill Basin Conservation Easement.
No extension was made to the expiration at that time, but the ballot measure was approved by
83.72% of voters. As we near the expiration of the resort tax, the City must once again ask voters
for an extension of the resort tax. With the debt service for the Haskill Basin Conservation
Easement expected to be paid in full on January 1, 2025, a reallocation of the 3% resort tax
revenue needs to be determined to develop the ballot language.
On June 15, 2020 the City Council held a work session to determine the process moving forward
and discussed the reallocation of resort tax revenues for specific uses as required by State law.
Staff recommended certain language changes such as adding the word “maintenance” and
“equipment” to allow for more flexibility and provide a funding source to maintain existing
infrastructure that may not need a full reconstruction, such as a street or bicycle path
overlay/patching compared to a full demolition and rebuild. After further discussion and public
comment, staff was directed to consider increasing the percentage of revenues dedicated to
bicycle paths and park improvements, as well as the possible need for financial support to
maintain the Whitefish Trail, a City asset.
Based on this direction, a new version of draft language is included with this memo for your
review, consideration, and further direction to staff. Aside from the draft language adding
clarification that acquisition of parks, maintenance, and equipment are eligible purchases, the
percentage allocated to bicycle/pedestrian paths and other park improvements, was increased
from 5% to 10%. By moving the percentage up to 10%, the amount allocated to these uses
increases from about $150,000 to $450,000. Based on the recommended maintenance per mile
for paved paths, the City should be appropriating approximately $130,000 per year for proactive
maintenance. However, we have never had the funds to do so. The increase in resort tax
allocation not only allows for the maintenance of current paths, but also the development of the
long list of paths in the Bike/Ped Master Plan that now has limited funding sources after the
sunset of the Tax Increment District earlier this year. These paths are also critical to alternative
transportation in Whitefish. Aside from paths, parks will continue to see increased investment
too. Amenities, such as new playgrounds and facility improvements, have been approved for
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resort tax funding in the past and we would expect to see an increased investment should the
allocation be approved at 10%.
After the work session in June, staff met with and discussed the financial plans for the Whitefish
Trail with Whitefish Legacy Partners (WLP). Through a review of WLP’s 25-year projections, a
rate of 2% of resort tax revenues was determined to be sufficient to ensure maintenance and
operations. While the current cost to maintain and operate is considerably higher than what 2%
generates today, anticipated growth in resort tax collections and other funding sources for the
Whitefish Trail, such as donations and distributions from the endowment at Whitefish
Community Foundation, were taken into consideration. The draft language provides not only for
maintenance of the Whitefish Trail, but also the replacement of existing infrastructure. For
example, the full replacement of a foot bridge would be considered a capital improvement and
not maintenance according to generally accepted accounting principles. However, it is often
assumed by the general public that replacement of an existing asset would be included in the
term “maintenance.” The draft language does not allow resort tax funds to be spent on new
infrastructure or improvements like added miles to the trail system or new amenities.
Furthermore, resort tax revenues should be spent within a reasonable period so the draft language
provides that after five years if the funds are not spent on the Whitefish Trail they may be
appropriated by the City Council for maintenance of other bicycle/pedestrian paths.
With the increase in resort tax allocations to the above-mentioned uses, the amount restricted for
existing street reconstruction and maintenance is reduced to 58%. However, even with a
reduction in the percentage, about $650,000 more per year will be allocated to these uses.
Considering the staff time available to manage and complete large street projects, a 58%
allocation is reasonable and still may allow for improvements to occur more quickly.
After the allocation is determined by the City Council, staff will prepare the draft ballot language
with an effective date of February 1, 2025 and an expiration date of January 31, 2045. A
resolution calling for a vote in accordance with MCA 7-6-1504 will then need to be considered
and passed by the City Council. The list of taxable items will not be updated at this time but will
be included in accordance with State law. There are specific noticing requirements that we must
also follow, but the primary deadline is determine by the Flathead County Election Department.
The Election Department has indicated that they will need the ballot language by August 16,
2021, so I anticipate the resolution coming to the City Council in June or early July.
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DRAFT RESORT TAX ALLOCATION

3‐3‐8: USE OF TAX MONIES:
The tax monies derived from the resort tax may be appropriated by the city council only for those activities, in those proportions, set forth below:
A. Property tax reduction for taxpayers residing in the city in an amount equal to twenty five percent (25%) of the three percent (3%) resort tax revenues
derived during the preceding fiscal year;
B. Provision for the repair, maintenance, and improvement of existing streets, storm sewers, all underground utilities, sidewalks, curbs and gutters, in an
amount equal to sixty fivefifty‐eight percent (6558%) of the two three percent (23%) resort tax revenues derived during the preceding fiscal year;
C. Improvements and maintenance of Bbicycle/pedestrian paths and other park acquisition, capital improvements and equipment in an amount equal to ten
percent (510%) of the two three percent (23%) resort tax revenues derived during the preceding fiscal year;
D. Provisions for the maintenance and replacement of existing improvements of the Whitefish Trail in an amount equal to two percent (2%) of the three
percent (3%) resort tax revenues derived during the preceding fiscal year. Any amounts not spent within five fiscal years may be appropriated for the
maintenance of bicycle/pedestrian paths;
E. Repayment of a loan or a bond to finance a portion of the costs of, or to otherwise pay for, the acquisition of the conservation easement or other interests,
in and around Haskill Basin in order to protect and preserve water quality and quantity, including the source drinking water supply for the municipal water
system of the city of Whitefish, in an amount equal to seventy percent (70%) of the one percent (1%) resort tax revenues to be received in a fiscal year, except
that if such portion of resort tax revenues received in a fiscal year is more than is needed in that fiscal year for such loan or bond, the excess will be applied to
additional property tax relief in the next fiscal year;
F.E. Cost of administering the resort tax in an amount equal to five percent (5%) of the three percent (3%) resort tax per year (as provided in subsection 3‐
3‐5C of this chapter).
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ESTIMATED ALLOCATION OF RESORT TAX REVENUE
BASED ON FY20 ACTUAL COLLECTIONS

ACTUAL
ALLOCATION

Property Tax
Relief
(25% of 3%)

FY20
Collections
$4,270,328

POSSIBLE
RE‐ALLOCATION

$

FY20
Collections

$

1,123,950 $

1,947,697

Parks & Rec
(5% of 2%)
$

149,889

Debt Service
(70% of 1%)
$

Property Tax
Relief
Paths & Parks
Streets
(25% of 3%)
(10% of 3%)
(58% of 3%)
$ 1,123,950
$ 2,596,779
$ 449,666

$4,270,328
CHANGE

Streets
(65% of 2%)

‐

$

‐

$

649,082

$ 299,777

*f
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1,048,793

Debt Service Whitefish Trail
(2% of 3%)
(0%)
$
‐
$ 99,933
$ (1,048,793)

$ 99,933

(This page left blank intentionally to separate printed sections)
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CITY COUNCIL REGULAR MEETING AGENDA
The following is a summary of the items to come before the
City Council at its regular session to be held on Monday,
November 16, 2020, at 7:10 p.m. Remotely via WebEx
To attend the meeting, and provide live comment via WebEx on your computer, tablet or smartphone, residents
and other attendees should go to the following web address. REGISTRATION IS NOT REQUIRED
Meeting Link:

https://cityofwhitefish.webex.com/cityofwhitefish/j.php?MTID=md807d7fa369146d24e00b23a156ee1b8
Meeting Number: 146 232 4550
Password: 16Novth@nk5

•

Join by video system
• Dial: Dial 1462324550@cityofwhitefish.webex.com
Or
• Dial: 173.243.2.68 and enter your meeting number

•

For the Audio Conference Call option: call the number below and enter the access code.
• United States Toll: ++1-408-418-9388
• United States Toll Free: (From a land line phone) 1-844-992-4726
• Access code: 146 232 4550

•

We encourage individuals to provide written public comment; to the City Clerk, Michelle Howke at
mhowke@cityofwhitefish.org. or deliver by 4:00 p.m. November 16th, at City Hall in the Utility Drop Box. Written
comments should include name, address, should be short and concise, courteous, and polite. All written comments received
by 4:00 p.m. will be provided to the City Council and appended to the packet following the meeting. The City Clerk will
read the name and address and state whether in support or oppose the proposal/application.

•

Public comment by those attending the meeting "live" via WebEx will be limited to three minutes per individual.

Ordinance numbers start with 20-17. Resolution numbers start with 20-40.
1) CALL TO ORDER
2) PLEDGE OF ALLEGIANCE
3) PRESENTATION
a) Whitefish Legacy Partners update on the Smith Lake Easement (p.37)
4) COMMUNICATIONS FROM THE PUBLIC
5) CONSENT AGENDA
a) Minutes from October 26, 2020 Special Session (p.45)
b) Minutes from November 2, 2020 Special Session (p.48)
c) Minutes from November 2, 2020 Regular Meeting (p.49)
d) Resolution No. 20-__; A Resolution to abandon the intersection of Lake Park Lane and State
Park Road, and rename the remnant State Park Road north of the intersection (p.56)
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e) Consideration of a request for Final Plat for Mountain Brook, a 15-lot subdivision located off
Armory Road, zoned WLR (One-Family Limited Residential District) (WFP 20-02) (p.59)
6) PUBLIC HEARINGS (Items will be considered for action after public hearings) (Resolution No. 07-33 establishes a 30-minute time limit
for applicant’s land use presentations. Ordinances require 4 votes for passage – Section 1-6-2 (E)(3) WCC))

None
7) COMMUNICATIONS FROM PUBLIC WORKS DIRECTOR
a) Consideration to work with the Stumptown Art Studio and Whitefish Legacy Partners to cosponsor an application for the 2021 tourism grant (p.142)
8) COMMUNICATIONS FROM CITY MANAGER
a) Written report enclosed with the packet. Questions from Mayor and Council? (p.152)
b) Other items arising between November 11th through November 16th
9) COMMUNICATIONS FROM MAYOR AND CITY COUNCILORS
a) Consideration of appointments to volunteer boards and committees not made during the Special
Session preceding tonight’s meeting
b) COVID-19
10) ADJOURNMENT (Resolution 08-10 establishes 11:00 p.m. as end of meeting unless extended to 11:30 by majority)
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The following Principles for Civil Dialogue are adopted on 2/20/2007
for use by the City Council and by all boards, committees and
personnel of the City of Whitefish:


We provide a safe environment where individual
perspectives
are
respected,
heard,
and
acknowledged.



We are responsible for respectful and courteous
dialogue and participation.



We respect diverse opinions as a means to find
solutions based on common ground.



We encourage
participation.



We encourage creative approaches to engage
public participation.



We value informed decision-making and take
personal responsibility to educate and be educated.



We believe that respectful public dialogue fosters
healthy community relationships, understanding,
and problem-solving.



We acknowledge, consider and respect the natural
tensions created by collaboration, change and
transition.



We follow the rules and guidelines established for
each meeting.

and

value

broad

community

Adopted by Resolution 07-09
February 20, 2007
City Council Packet, November 16, 2020 Page 29 of 160

(This page left blank intentionally to separate printed sections)

City Council Packet, November 16, 2020 Page 30 of 160

November 11, 2020
The Honorable Mayor Muhlfeld and City Councilors
City of Whitefish
Whitefish, Montana
Mayor Muhlfeld and City Councilors:
Monday, November 16, 2020 City Council Agenda Report
There will be a Special Session starting at 5:00pm to continue interviewing for vacant positions on
volunteer boards and committees. The work session will begin at 6:15pm to have a continued
discussion on the Resort Tax reallocation and extension.
The regular Council meeting will begin at 7:10 p.m.
PRESENTATION
a) Whitefish Legacy Partners update on the Smith Lake Easement (p.37)
Heidi Van Everen, Whitefish Legacy Partners/The Whitefish Trail Executive Director will be
providing an update on the trails and the Smith Lake Easement. A copy of the easement is provided
in the packet.
COMMUNICATIONS FROM THE PUBLIC
CONSENT AGENDA
a) Minutes from October 26, 2020 Special Session (p.45)
b) Minutes from November 2, 2020 Special Session (p.48)
c) Minutes from November 2, 2020 Regular Meeting (p.49)
d) Resolution No. 20-__; A Resolution to abandon the intersection of Lake Park Lane and State
Park Road, and rename the remnant State Park Road north of the intersection (p.56)
e) Consideration of a request for Final Plat for Mountain Brook, a 15-lot subdivision located off
Armory Road, zoned WLR (One-Family Limited Residential District) (WFP 20-02) (p.59)
RECOMMENDATION: Staff respectfully recommend the City Council approve the Consent
Agenda.
Items “a-c” are administrative matters; Item “d” is a legislative matter; Item “e” is a quasijudicial matter.
PUBLIC HEARINGS (Items will be considered for action after public hearings) (Resolution No. 07-33 establishes a 30-minute time limit
for applicant’s land use presentations. Ordinances require 4 votes for passage – Section 1-6-2 (E)(3) WCC))

None
COMMUNICATIONS FROM PUBLIC WORKS DIRECTOR
a) Consideration to work with the Stumptown Art Studio and Whitefish Legacy Partners to cosponsor an application for the 2021 tourism grant (p.142)
From Public Works Director Craig Workman’s staff report.
Introduction/History
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The Montana Office of Tourism and Business Development offers a Tourism Grant that awards
funds to projects that strengthen Montana’s economy through the development and enhancement of
the State’s tourism and recreation industry. Funds are awarded annually and the 2021 application
cycle for the tourism grant program is open until 11/30/2020.
The City has been working for the past year on the final design and construction of the Baker Avenue
Underpass. The project is a key component of the Downtown Business District Master Plan and will
provide a direct linkage between Depot Park and areas to the west. While construction of the
underpass is nearly complete, one of the elements that has not been decided is the public art
component of the project.
On a related front, Whitefish Legacy Partners (WLP) has successfully won and managed two
separate Tourism Grants totaling $95,000 to help develop the Whitefish Trail. One of the projects
was a partnership with the City that helped pay for new recreational wayfinding signs along the
City’s bicycle and pedestrian paths, as well as new vehicular Whitefish Trail signs at various
trailheads.
Current Report
The City approached Stumptown Art Studio earlier this year to begin working on concepts for a
public art display of the Baker Avenue Underpass. Some ideas were discussed with Council during
the work sessions that were held on 2/3/2020 and 2/18/2020, however these discussions were general
in nature and there have not been any budget allocations committed to this aspect of the project.
Staff feels strongly that a well-designed artistic component within the tunnel will help promote the
project and reduce the likelihood of graffiti on the walls.
The Stumptown Art Studio created a committee earlier this year to work on various design concepts
for the tunnel walls. The committee focused their efforts on designs that could be enhanced by the
“tunable” LED lights the City incorporated into the tunnel design. The committee has been meeting
with city staff and the WGM design engineer over the past few months and the recommended concept
is provided with this staff report. The proposal is called “Reflections of Whitefish” and will
incorporate a multi-media art installation through the tunnel. The art will represent geographical
features of the Flathead Valley, sculpted in durable glass panels, and attached over a painted
background on the walls of the tunnel.
Meanwhile, WLP has recently approached the city to team up on another round of wayfinding
improvements. This project will focus on updating the existing downtown wayfinding signs to
include the Whitefish Trail and will help further integrate the City’s bike and pedestrian paths with
the expansive Whitefish Trail network on the lands surrounding town.
Stumptown Art Studio and WLP have teamed up on these projects and seek the City’s partnership
to apply for the current Tourism Grant cycle. The joint grant application, which has a working title
of Improving Outdoor Recreation Experiences in Whitefish, will help locals and visitors locate the
Whitefish Trail via updated vehicular signs, navigate local bike and pedestrian paths with new trailside directional signs, and enjoy inspiring community-driven artwork along the way.
Financial Considerations
The Tourism Grant Program is funded by the 4% Lodging Facility Use Tax - commonly known as
the “Bed Tax”. Of the collected bed tax distributed to the Montana Office of Tourism and Business
Development, approximately $750,000 is awarded annually through grants which fund two-thirds of
eligible project expenses.
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The estimated cost of the Baker Underpass Public Art Project is $39,000, which translates to a grant
request of $26,000. The remaining $13,000 would be split between the City and the studio. The
City may contribute by covering the cost of painting a base coat on the tunnel walls and ceiling.
The estimated cost of the Wayfinding Project is $16,000 and the grant request would be for $10,500.
The required match of $5,500 would be covered by a $2,500 match from the Whitefish Convention
and Visitors Bureau, and $3,000 from the City. The City’s share will be paid through equipment and
labor provided by the Public Works Department to install the signs.
In summary, total project costs are $55,000, broken down as follows:
Tourism Grant:
Stumptown Art Studio:
City of Whitefish (cash):
City of Whitefish (Labor & Equipment):
Whitefish CVB:
Total

$36,500
$6,500
$6,500
$3,000
$2,500
$55,000

RECOMMENDATION: Staff recommends the City Council approve city staff work with the
Stumptown Art Studio and Whitefish Legacy Partners to co-sponsor an application for the 2021
tourism grant.
COMMUNICATIONS FROM CITY MANAGER
a) Written report enclosed with the packet. Questions from Mayor and Council? (p.152)
b) Other items arising between November 11th through November 16th
COMMUNICATIONS FROM MAYOR AND CITY COUNCILORS
a) Consideration of appointments to volunteer boards and committees not made during the Special
Session preceding tonight’s meeting
b) COVID-19
ADJOURNMENT
Sincerely,

Dana Smith
City Manager, CPA
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Table 1: Common Motions Use d in a Meeting.
Interrupt
another
soeaker

Requires
a second

Debatable

Amendable

No

Yes

No

Yes

Majority

Yes

No

Yes

No

No

Majority

No

No

Yes

No

Yes

Majority

No

Yes

No

No

No

(1)

No

Yes

No

No

No

(1) (15)*

No

No

Yes

No

No

Majority

(3}*

No

Yes

No

No

2/3 of
assembly

Yes

No

Yes

No

Yes

2/3 of
assembly

Yes

No

Yes

Yes

Yes

Majority

Yes

No

Yes

Yes

Yes

Majority

Yes

No

Yes

(5)

Yes

Majority

Yes

No

Yes

Yes (16}

No

Majority

(4)

No

Yes

Yes

Yes

Majority

Yes

No

Yes

No

No

(9}*

No

*

*

No

No

Majority*

(3)

Yes

No

No

No

2/3 of
assembly
(17}

(3)

Yes

No

No

No

(1}*

No

Yes

No

No

No

(1)

No

Yes

Yes

Yes*

No

(7)

Yes

Wording

Vote
Required

Reconsider

Privileged Motions
Fix time for next
meeting (12)
Adjourn
Take a recess (12)
Raise a question of
privilege
Call for the orders
of the day
Subsidiary
Motions

Lay on the table

Previous question
(to close debate)

Limit-extend debate
(12)

Postpone to a
definite time (12)
Refer to a
committee (12}
Amendment to
the main motion

,.

~

Postpone
indefinitely (12)

"I move that we meet
next at..."
"I move that we
adjourn"
"I move that we recess.

.. "
"I rise to a question of
privilege affecting the
assembly"
"I call for the orders of
the day"

"I move to lay the
question on the
table" or "I move that
the motion be laid on
the table"
"I move the previous
question" or "I move
we vote immediately on
the motion"
"I move the debate be
limited to ... "or "I
move that the
speaker's time be
PXtPnrlerl hv..
"I move that the
question be
,,
postponed until. ..
"I move to refer the
matter to the ..
. committee"
"I move to amend by
adding/striking the
,,
words ...
"I move that the motion
be
postponed

Main Motions
Main Motion

"I move that we ... "

Incidental Motions
(11}
Suspension of rules
Request to
withdraw a motion
(13}
Objection to the
consideration of a
question (10)
Point of order

Parliamentary
inquiry
Appeal to the
chairperson

"I move to suspend the
,,
rules so that ...
"I move that I be
allowed to withdraw
the motion"
"I object to the
consideration of the
question"
"I rise to a point of
order" or "Point of
order!"
"I rise to a
parliamentary inquiry"
or "A parliamentary
inauirv. olease"
"I appeal from the
decision of the chair"

3
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Point of information

Division of
assembly

Division of a
question

Wording
"I rise to a point of
information" or "A
point of information,
nlease"
"Division!" or "I call
for a division"
"I move to divide the
motion so that the
question of purchasing
... can be considered
separately."

Interrupt
another
soeaker

Requires
a second

Debatable

Amendable

Yes

No

No

No

(1)

No

Yes

No

No

No

(14)

No

No

Yes

No

Yes

Majority

No

No*

Yes

(S) {16)

No

Majority

No

No

Yes

No

No

Majority

No

No

Yes

Yes {16)

Yes

(6)

(3)

No

Yes

Yes (16)*

Yes

(6)

(3)

Vote
Reauired

Reconsider

Renewal Motions
(8)
Reconsider* (2)

Take from table

Rescind

"I move to reconsider
the vote on the
motion relating to ... "
"I move to take from
the table the
motion relating to ..
"I move to rescind the
motion passed at the
last meeting relating to.

.. "
Discharge a
committee

"I move that the
committee considering.
.. :::: -''--harged."

1 Source: Robert, H. 2000. Robert's Rules of Order (Newly Revised, 10th Edition) New York: Perseus Books Group; Sturgis, A. 2000. The
Standard Code of Parliamentary Procedure (4th Edition). New York: McGraw-Hill.

*Refer to Robert's Rules of Order Newly Revised
(1) The chair decides. Normally no vote is taken.
(2) Only made by a member who voted on the prevailing side and is subject to times limits.
(3) Only the negative vote may be reconsidered.
(4) Only the affirmative vote may be reconsidered.
(5) Debatable when applied to a debatable motion.
(6) Majority with notice, or 2/3 without notice or majority of entire membership.
(7) Majority or tie vote sustains the chair.
(8) None of these motions (except Reconsider) are in order when business is pending.
(9) Rules of order, 2/3 vote-Standing rules, majority vote.
(10) Must be proposed before debate has begun or a subsidiary motion is stated by the chair (applied to original main motions).
(11) The Incidental Motions have no precedence (rank). They are in order when the need arises.
(12) A Main Motion if made when no business is pending.
(13) The maker of a motion may withdraw it without permission of the assembly before the motion is stated by the chair.
(14) The chair can complete a Division of the Assembly (standing vote) without permission of the assembly and any
member can demand it.
(15) Upon a call by a single member, the Orders of the Day must be enforced.
(16) Has full debate. May go into the merits of the question which is the subject of the proposed action.
(17) A 2/3 vote in negative needed to prevent consideration of main motion.

4

City Council Packet, November 16, 2020 Page 35 of 160

(This page left blank intentionally to separate printed sections)

City Council Packet, November 16, 2020 Page 36 of 160

Rev. 10/2006

INSTRUCTIONS FOR APPLICATION
FOR RIGHTS OF WAY ON STATE LANDS
WHEN ACCEPTING APPLICATIONS FOR EASEMENTS THE STATE LAND BOARD REQUIRES THE
FOLLOWING:
An original and one copy of completed application. Attached.
An original and one copy (or two copies) of plat or survey. Survey will follow at a later date. Draft map included.
A statement signed by the State Surface Lessee(s) which indicates arrangements have been made for compensation for leasehold damages, if any.1 Not applicable. Affected parcels do not have lessee(s).
A statement signed by the applicant which gives the reason(s) why application is made on State land rather
than an alternative. Attached statement serves as intent/purpose for the Smith Lake Public Recreation Use Easement.
A professional Cultural Survey.2 A Cultural Survey was completed as part of the DNRC's PRUE EA, January 2019.

1.
2.
3.
4.
5.

THE APPLICATION must be signed in a manner which reflects the name of applicant as you wish it to appear on the easement
right of way deed. Immediately above the signature are spaces to indicate the acreage requested from each 40 acre subdivision
or government lot.
IF THE LEGAL subdivision or metes and bounds description does not appear on the plat or survey it must appear at the top of
reverse side of application. The surveyor must sign either the survey plat or the affidavit on the application form.
THE SURVEY must show the quantity of land taken by the proposed easement from each forty-acre tract or
government lot of State land over or through which it passes and also the amount of land remaining in each portion of
such forty-acre tract or government lot (part of Section 77-2-102(2) MCA). If the requested right of way will cross more
than one section of trust land, the survey may include all State tracts on the one survey. However, this is not applicable to the
application. A separate legal description and application must be made for each section of land the application is made on.
APPLICATIONS for a private access road must include a statement as to why access is needed across the state -- specifically,
what other routes were considered and why no other alternate route is available or viable. A map of the surrounding area
ownership should be included as a reference aid when discussing alternate routes. In addition, the full and exact legal
description of the lands applicant is trying to secure access to must also be included.
ALL PRIVATE ROAD ACCESS EASEMENTS for the purpose of access to one single family residence and/or farm and ranch
activities and timber and resource management shall be limited to a maximum width of 30 feet, unless additional width is
deemed necessary by field staff. All applicants requesting easements shall be subject to the easement valuation formula
discussed in the Access Road Easement Policy.
IN THE EVENT an easement applicant wishes to acquire an access easement for subdivision purposes, as defined in the Access
Road Easement Policy, or for potential future development of more than one existing residential housing unit on applicant’s
private lands, an access conveyance fee will be assessed. This fee is assessed separate from the land valuation referenced in the
paragraph above. Additionally, in some circumstances, an application may be required to create a Road User’s Association as
outlined in the policy. Please discuss with the appropriate DNRC Area/Unit Office for details.
UNDER TERMS of a State Surface Lease for agriculture, the Lessee has the basic right to graze or seed crops on approved
acres. The State has retained the right to sell minerals, other non-conflicting uses, and to sell rights of way easements. Before
the State sells an easement, the Surface Lessee must be compensated for any damages to improvements (i.e. road, summer
fallow, forage, water developments, buildings, fences, etc.), crops, or leasehold interests (ref. §77-2-107 MCA).
ALL AGENCIES OR PERSONS interested in putting a project on School Trust lands should contact the area office that
handles the county the request is in. Contact with the area office should be made before an actual survey is done. After an onsite inspection, the area manager will consider whether the project is in the best interest of the trust. If there are no problems, a
survey may be conducted and formal application may be made. All easement applications are to be sent to the appropriate area
office for review.
A NON-REFUNDABLE $50.00 APPLICATION FEE MUST ACCOMPANY THE APPLICATION WHEN SUBMITTED
BEFORE ANY PROCESSING WILL BEGIN.

Notice of Lessee Settlement Statements must be signed by all parties named on the surface lease. Signatures
by person(s) acting on behalf of the leaseholder(s) will only be accepted if the statement is accompanied by a certified
copy of a Power of Attorney authorization. Additionally, statements signed by individual(s) acting as Personal
Representative(s) of a lessee's estate will only be accepted when accompanied by documentation appointing the signatory as Personal Representative. It is in the applicant's best interest to ensure that, prior to submittal, application
materials are accurate and complete in order to prevent delay in processing.
1

To aid in processing an application, a cultural survey conducted by an approved professional is recommended,
unless waived by the department's staff archaeologist. Applicants may elect to wait for department staff to conduct the
survey, but should be aware this could delay processing of their application for their project.
2
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DS-406
Rev. 10/2006

APPLICATION FOR RIGHT OF WAY EASEMENT IN STATE LANDS
(Application Fee -- $50.00)
NOTE: Easement requests are processed on a first come, first served basis.
Department review of complete application packages may take a minimum of 120
days. Incomplete applications and those requiring further information may take
longer.
The best method of describing the land needed for the right of way in all such cases is to describe the centerline
and give the width on each side.
Please locate the starting point of the proposed right of way by giving its distance and bearing from the nearest
public survey monument in the same section; then give the bearing and distance of each course of the line; and locate the
terminus in the same manner as the starting point; whenever the line intersects a quarter section line, locate the point of
intersection in the same manner also.
The description given in the application will be copied into the right of way deed. It must be so definite and
complete that from it the right of way may readily be located upon the ground without the plat.
If the right of way runs through an intervening tract which is not state land, it may be shown on the tracing or
plat, but must not be included in the description in the application as this might result in errors in writing the deed.
No application should include land in more than one section. Show the acreage required for the right of way in
each forty-acre tract of State land in the place provided in this blank.
The application must be signed by or for the applicant, and certified correct by the endorsement of the engineer.
Write the name of the applicant exactly the way it is to appear in the deed.
TRACING OR PLAT. Tracings or plats must accompany the application. These tracings or plats should
be so plain that anyone can readily ascertain the section, township and range and see what forty-acre tracts the right of
way runs through. A scale of 1 inch to 400 feet is commonly used.
There must be two copies of the tracing or plat duly verified by the affidavit of the land surveyor who has
prepared the same endorsed thereon. They must show the "quantity of land taken by the proposed highway or street or
other easement from each forty-acre tract or government lot of State land over or through which it passes and also the
amount of land remaining in each portion of such forty-acre tract or government lot." (Part of Section 77-2-102(2)
Montana Code Annotated)
For the sake of reference other than State lands may be shown on the plat, but they should be indicated by
different colors. If the proposed right of way follows a river or railroad right of way or other right of way, such river or
right of way should be shown and also the area of the intervening strip, if any.
The affidavit of the surveyor or professional engineer to be endorsed on the tracing or plat should be
substantially in the following form:
STATE OF MONTANA,

SS.

County of

, being duly sworn says: That he/she is the
who made the
survey of the right of way shown hereon; that the survey was correctly and accurately made; that the tracing or plat thereof is true and accurate and that it correctly shows the quantity of land required for
the right of way in each forty-acre tract or government lot and also the amount of land remaining in each portion of such forty-acre tract or government lot.

Subscribed and sworn to before me this

day of

, 20
Notary Public for the State of Montana
Residing at
My Commission Expires

To the State Board of Land Commissioners
State of Montana

Montana,

, 20

Application is hereby made under the provisions of Section 77-1-101 through Section 77-2-107 of the
Montana Codes Annotated, 1979, and Acts amendatory thereto by The City of Whitefish
for a right of way easement for Smith Lake Public Recreation Use Easement
through portions of Section 6, 7, and 8 in T31N R22W and portions of Section 31, 31, and 33 in T32N R22W,
County of Flathead.
Duly verified tracings or plats in duplicate accompany this application and are made a part hereof. The tract
or strip of land required for the said right of way is more particularly described as follows:

~450 +/- acress
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DESCRIPTION
Township 32N R22W - portions of sections 31, 32, and 33
Township 31N R22W - portions of sections 6, 7, and 8

T
T32N R22W
T31N R22W

ACREAGE TAKEN FROM EACH FORTY OR GOVERNMENT LOT OF STATE LAND
The Smith Lake Public Recreation Use Easement (PRUE) will encumber 450+/- acres. Draft map,
Exhibit B, attached was generated from GPS ground-truth GIS alignment using ArcMap/ArcInfo.
Survey will follow once project footprint and final trail alignment are determined through additional
due diligence initiated by the Proponent and in consultation with State.
Signature of Applicant
(as the same is to appear in
the deed)
By
Address
(SEAL)
LAND SURVEYOR
I
, the Land Surveyor who surveyed the right of way for which application is hereby made,
do hereby certify that the description of the right of way as given in this application is accurate and correct in every
particular according to the survey and that the acreage required for the right of way through each forty-acre tract under
this petition is correctly given.
Dated at

, this

day of

Address

City Council Packet, November 16, 2020 Page 39 of 160

, 20

SMITH LAKE LEGACY PROJECT STATEMENT
This project statement is made for the purpose of completing DNRC’s Right of Way Application
and outlining the goals and objectives for a public/private partnership to secure a Public
Recreation Use Easement. The Smith Lake Public Recreation Use Easement collectively is
comprised of key conservation lands surrounding Smith Lake, a trail easement for existing and
future trails between Smith Lake and Swift Creek, and a trail easement for proposed trails to
connect Swift Creek to North Beaver.
The Smith Lake PRUE seeks to protect highly developable, 450+/- acres public land, identified
as one of the top conservation priorities in the Whitefish community located within the Crown of
the Continent eco-region and seeks to connect the Whitefish Trail from Beaver Lakes to Smith
Lake and adjacent USFS Hellroaring Basin. Smith Lake Legacy, with the Smith Lake PRUE and
developed amenities, will sustain local timber jobs, conserve key habitat and scenery, prevent
residential sprawl in wildfire prone areas, guarantee public access, provide a high-quality
recreational trail system known as the Whitefish Trail (WT), protect the city’s water supply, and
provide a critical connection between State Trust Lands and the adjacent National Forest.
The Project Area is located in the 2,930 acre Swift Creek Subarea of the Whitefish School Trust
Lands Neighborhood Plan (Neighborhood Plan). The Subarea plan protects the high quality
wildlife and water sources for the City of Whitefish and expands trail and recreation
opportunities for the public by limiting residential development to six potential homesites and
employing a “3-tiered conservation buyer approach” to “engage conservation buyers that are
willing to assist in the protection of the entire area.” Neighborhood Plan, Swift Creek Subarea
and Implementation Strategy 5.1.b. The project is considered consistent with the goals outlined
in the Neighborhood Plan.
The City of Whitefish is a municipality working in partnership to manage, hold and operate
recreational amenities and protected land surrounding Whitefish in order to maintain water
quality in Whitefish Lake, a source of drinking water for the City of Whitefish, and to provide
developed recreation amenities for the community. The City of Whitefish currently holds and
operates easements and licenses on behalf of the public that protect 6,000+ acres and offers 50+
miles of the Whitefish Trail. The Smith Lake PRUE seeks to protect key lands in the Smith Lake
drainage and will provide critical connections for the Whitefish Trail.
Whitefish Legacy Partners (WLP) is a private nonprofit organization dedicated to creating
permanent conservation strategies, access, and recreational opportunities on the public and
private lands surrounding Whitefish. WLP leads project planning, partner negotiations,
fundraising, implementation, and will act as the project’s primary catalyst. WLP acts as a
Community Transaction Partner (CTP) on this project and related transactions that may have an
impact on the project to represent the interests of the community, cultivate private-sector interest
in creative land protection techniques, engage in negotiations with private landowners, and raise
funds. Neighborhood Plan, Policy 8. WLP has strong working relationships with the City of
Whitefish and numerous community partners.
The City of Whitefish and Whitefish Legacy Partners submitted an application for the Public
Recreation Use Easement on March 14, 2017. The Smith Lake PRUE as described herein were
analyzed in the “Close the Loop Trail and Public Recreation Use Easements” Environmental
Assessment (CTL EA) dated January, 2019 and are depicted in Figure 1 showing project
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location, PRUE area, existing Whitefish Trail, and future Whitefish Trail. The CTL EA Notice of
Decision, p. 2, supports the Action Alternative as identified and proposed herein in Exhibit B for
the proponents to purchase the Smith Lake PRUE from the State of Montana. The DNRC would
retain the fee title to, and overall management of the land within the easement. DNRC would
also continue to manage the land for commercial timber and resource conservation and for
current and future land use licenses. This is the foundation for the project.
The partners commit to good faith efforts to achieve implementation of the Smith Lake PRUE
project during 2020-2021. Required due diligence as described in the CTL EA Notice of
Decision, p. 3 – 12, will be conducted by the City of Whitefish and WLP, in consultation with
DNRC managers and specialists to determine the exact project footprint and final trail easement
alignment. Due diligence will include field verification of the Swift Creek 100-year floodplain,
Lazy Creek sensitive plant survey, wetlands and water delineation between Swift and Lazy
Creek, and consideration of an alternate trail route not located on State Trust Lands. Upon
completion of due diligence and consultation, a survey of the Smith Lake PRUE will be
conducted and finalized prior to Land Board consideration.
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WHITEFISH CITY COUNCIL
SPECIAL SESSION
October 26, 2020
7:10 P.M.
1) CALL TO ORDER
The City Council approved Emergency Ordinance No. 20-14 to provide for remote meeting of the
City Council, City Boards and Committees to protect the health and wellbeing of all attendees,
practice social distancing and to continue to have public meetings to serve the community during the
COVID-19 pandemic. Mayor Muhlfeld called the meeting to order. Councilors present were Qunell,
Feury, Hennen, Davis, Sweeney, and Norton. City Staff present were, City Clerk Howke, City
Manager Smith, City Attorney Jacobs, Police Chief Dial, and Assistant Police Chief Kelch.
Approximately 52 people attended remotely.
Mayor Muhlfeld asked Assistant Police Chief Kelch to lead the audience in the Pledge of Allegiance.
2) PUBLIC HEARINGS (Items will be considered for action after public hearings) (Resolution No. 07-33 establishes a 30-minute time limit
for applicant’s land use presentations. Ordinances require 4 votes for passage – Section 1-6-2 (E)(3) WCC))

a) Ordinance No. 20-16; An Emergency Ordinance establishing restrictions upon businesses to help
limit the spread of COVID-19 (Only Reading)
Mayor Muhlfeld read Emergency Ordinance No. 20-16.
Tamalee Robinson, Flathead City-County Health Department (FCCHD) Public Health Officer,
supports the proposed Emergency Ordinance. She reported currently there are 16 people in the
hospital, eight are Flathead County residents. Kalispell Regional currently has patients from
Browning, Hamilton, Butte, Glasgow, and Malta, due to hospitals around the state not having the
capability to accept new patience. Currently there are 3,084 cases, 651 active cases, 26 deaths, and
24 cases in the Whitefish schools. The FCCHD have 33 temp workers and 11 full-time staff working
on COVID. Discussion followed between Councilors and Officer Robinson. The turnover on testing
is normally in 24 hours, school cases are in the same day. Right now, they are about 80 cases behind.
For each case they do an average of five to six contacts, school cases they do up to ten to fifteen
contacts and taking those kids out of school. The state lab expanded the testing capability to Kalispell
Regional Hospital, giving them the ability to test 800 to 1,000 tests a day. The positivity rate in the
valley is 13%. The schools are doing a great job with kids wearing masks and sanitizing, the activities
that the school kids are taking part in outside of the school walls; slumber parties, team parties is
where the school cases are coming from. Big spreaders are weddings, bachelor and bachelorette
parties, dinner parties. A person is contagious two days before having signs and symptoms. What is
also driving the numbers up is the ability of testing, whole families are being tested, so not
uncommon of having four or five positives in one family. The younger community (20s to 40s) are
carrying the virus in the community. Staff in bars and restaurants work together, hang out together
after hours or work in multiple establishments. There have been big outbreaks in that age range of
workers. The establishments that have staff test positive have to close doors because they do not have
enough staff or do a deep cleaning. They try to determine if a positive had an accumulative contact
with one person for 15 minutes. The FCCHD enforcement comes through a complaint system on
their website, the environmental staff access the complaints, five complaints from five different
people trigger the staff to call the business and do education, a letter is written to the business, and
then an onsite visit, and then turn the complaint over to the County Attorney for legal action. The
County Attorney has not done any legal action to date. Flathead County is getting some the money
released from the Governor to help with enforcement and they are seeking out COVID Education
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Liaison such as Yellowstone County has. The Liaison would manage the complaints from the state
level, responding to those complaints, putting them in the County’s current database and then carry
out the process reported earlier.
Discussion followed between Council and staff. The penalty can be up to $500 and assessed to
businesses not individuals.
Mayor Muhlfeld opened the Public Hearing.
Betsy Kohnstamm, 573 Somers Avenue, supports the proposed ordinance.
John Middleton, 1285 Lion Mountain Drive, supports the proposed ordinance.
Megan Chaisson, 704 Cedar Street, supports the proposed ordinance.
Amy Boring, 123 Colorado Avenue, supports the proposed ordinance.
Lauren Oscilowski, Spotted Bear Spirits, 503 Railway, as a business owner is concerned, we can
implement further restrictions, but it will not make a difference if it is not enforced. She is curious
to see the percentage of the spread coming from Whitefish. She feels Whitefish businesses are doing
a good job following the directive but does not see that in Columbia Falls or Kalispell. Enforcing
these regulations to target a couple of bars on a weekend will impact small businesses. Restaurants
that are not open in the evening are going to have to further restrict. She encourages the Council to
look at the problem holistically and what possible restrictions there are to implement. If going to
50% capacity and not enforcing it is going to solve any of the problems and make an impact on the
spikes we are seeing.
Rhonda Fitzgerald, 412 Lupfer Avenue, supports the proposed ordinance. She encourages
enforcement and find ways to fund the businesses.
Jodi Petlin, Shanti Yoga, 235 Central Avenue, supports the proposed ordinance. They have turned
all public classes into Zoom classes.
City Clerk Howke reported 220 emails were received under three categories; (73) anti-masking
mandate addressed to the county; (56) addressing emergency ordinance on the agenda, 73% were in
favor of the proposed ordinance; and (91) regarding the public hearing scheduled for November 2nd.
There being no further public comment, Mayor Muhlfeld closed the Public Hearing and turned the
matters over to the Council for their consideration.
Councilor Norton made a motion, seconded by Councilor Qunell to adopt Ordinance No. 2016; An Emergency Ordinance establishing restrictions upon businesses to help limit the spread
of COVID-19 (Only Reading). Councilor Norton feels more restrictions are needed to go into the
winter months to help prevent the spread.
Discussion followed between Council and staff. Halloween has the potential to be a super spreader
event. There are concerns of creating more to gather outside when capacity is met inside. The
proposed ordinance is not overly restrictive, the businesses are not promoting the annual costume
contest and communication is scheduled through all avenues. The businesses that are not following
the directive are responsible for the outbreak of cases.
Councilor Sweeney made a motion, seconded by Councilor Davis to amend Section 3:
Restaurants, bars, breweries, distilleries, and casinos must operate at no more than 50%75%
capacity, depending on the business’s ability to maintain social distancing, during the dates of
October 30 and October 31, 2020. Councilor Sweeney does not want to punish businesses that are
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following the Governor’s directive by reducing the capacity to 50%. Councilor Norton supports
remaining at 50%, current capacity is 75% and people are drinking and partying. Councilor Qunell
supports remaining at 50%, people go to have a good time at Halloween, not to sit down and have
dinner. Councilor Davis supports the amendment, it is not about the percentage, as it is getting
businesses to comply with the regulations. Councilor Feury supports the amendment, businesses that
are not bars and are not having a massive influx of partiers, 50% further restricts smaller businesses.
The motion carried 5-1, Councilor Norton voting in opposition, by roll call.
Further discussion followed between the Council. Councilor Hennen agreed the businesses in
Whitefish are trying to comply with ever-changing guidelines and restrictions and are doing a really
great job. Unfortunately, there are a few businesses that are not following the Governor’s directive.
He does not think there is any financial relief coming. It is a tough decision when thinking about all
the people that work in the bars and restaurants and rely heavily on tips. He feels bars and restaurants
are a scape goat and does not see solid evidence they are the cause of the outbreak. Manager Smith
stated with this ordinance, since it is just for two days, the Police Department will be enforcing and
shut down businesses if they will not close. Capacity is a challenge but doing a walk through and
checking to make sure people are socially distancing is a possibility. If they notice an issue, they will
assist in issuing a municipal infraction that will go through our court process for any fines or penalties
to be determined by the Judge. Councilor Davis is frustrated by the situation. The statistics are
shocking. This emergency ordinance is a balanced way to deal with a difficult weekend. He hopes
folks will be safe, thoughtful, and help to keep the weekend safe for everybody in the community.
Councilor Norton stated this is a health crisis and a financial bind. It is about keeping our citizens
alive and healthy.
The original motion to adopt Emergency Ordinance No. 20-16 carried 5-1, as amended.
Councilor Hennen voting in opposition.
3) COMMUNICATIONS FROM MAYOR AND CITY COUNCILORS
Manager Smith asked for clarification for what the Council would like to see included in the packet
for November 2nd. Mayor Muhlfeld would like to know what our charter powers allow as a city when
placing additional restrictions on the Governor’s directive. We need to look at the enforcement
aspect of those additional restrictions.
4) ADJOURNMENT (Resolution 08-10 establishes 11:00 p.m. as end of meeting unless extended to 11:30 by majority)
Mayor Muhlfeld adjourned the meeting at 9:20 p.m.

_______________________________
Mayor Muhlfeld
Attest:
______________________________
Michelle Howke, Whitefish City Clerk
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WHITEFISH CITY COUNCIL MINUTES
Monday, November 2, 2020
SPECIAL SESSION 5:30 TO 7:00
Via Webex
1. Call to Order
The City Council approved Emergency Ordinance No. 20-14 to provide for remote meeting of the City
Council, City Boards and Committees to protect the health and wellbeing of all attendees, practice social
distancing and to continue to have public meetings to serve the community during the COVID-19
pandemic. Mayor Muhlfeld called the meeting to order. Councilors present were Qunell, Feury, Hennen,
Davis, Sweeney, and Norton. City Staff present were, City Clerk Howke, City Manager Smith.
2. Interview:
The City Council interviewed Tara Zimmerman for the Police Commission and incumbents Whitney
Beckham for the Planning Board; John Middleton for the Whitefish Housing Authority; Chuck Stearns
for the Impact Fee Advisory Committee; and Kate McMahon for the Climate Action Plan. Three
applicants were interviewed for the Pilot Parking Permit Program: Jeremy Grossman, Leslie Hunt and
Tyler Furry.
3. Public Comment
None
4. Appointments
a) Mayor Muhlfeld appointed Tara Zimmerman to the Police Commission, completing term
ending December 21, 2021. The Council ratified his appointment by roll call.
b) Mayor Muhlfeld reappointed Whitney Beckham to the Planning Board. The Council ratified
his appointment by roll call.
c) Mayor Muhlfeld reappointed John Middleton to the Whitefish Housing Authority. The Council
ratified his appointment by roll call.
d) Councilor Feury made a motion, seconded by Councilor Sweeney to reappoint Chuck Stearns
to the Impact Fee Advisory Committee. The motion carried by roll call.
e) Mayor Muhlfeld reappointed Kate McMahon to the Climate Action Plan Standing Committee.
The Council ratified his appointment by roll call.
f) Mayor Muhlfeld appointed Jeremy Grossman and Tyler Furry to the Parking Pilot Program
Committee. The Council ratified their appointment by roll call.
5. Adjourn
Mayor Muhlfeld adjourned the Special Session and opened the regular meeting at 7:10 pm.
_______________________________
Mayor Muhlfeld
Attest:
______________________________
Michelle Howke, Whitefish City Clerk
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WHITEFISH CITY COUNCIL
November 2, 2020
7:10 P.M.
1) CALL TO ORDER
The City Council approved Emergency Ordinance No. 20-14 to provide for remote meeting of the
City Council, City Boards and Committees to protect the health and wellbeing of all attendees,
practice social distancing and to continue to have public meetings to serve the community during the
COVID-19 pandemic. Mayor Muhlfeld called the meeting to order. Councilors present were Qunell,
Feury, Hennen, Davis, Sweeney, and Norton. City Staff present were, City Clerk Howke, City
Manager Smith, City Attorney Jacobs, Planning and Building Director Taylor, Public Works
Director Workman, Parks and Recreation Director Butts, Police Chief Dial and Fire Chief Page.
Approximately 38 people participated in the Webex meeting.
2) PLEDGE OF ALLEGIANCE
Mayor Muhlfeld asked Councilor Hennen to lead the audience in the Pledge of Allegiance.
3) COMMUNICATIONS FROM THE PUBLIC
None
4) CONSENT AGENDA
a) Minutes from October 19, 2020 Special Session (p.48)
b) Minutes from October 19, 2020 Regular Meeting (p.49)
c) Ordinance No. 20-15; An Ordinance amending the Architectural Review Standards
(Second Reading) (p.53)
Councilor Norton to the October 19, 2020 regular session minutes, page 1, Mayre Flowers’
comments ‘It is an important and complexity document that needs to be vetted at the committee
level’. Councilor Sweeney made a motion, seconded by Councilor Qunell to approve the
Consent Agenda as corrected. The motion carried by roll call.
5) PUBLIC HEARINGS

(Items will be considered for action after public hearings) (Resolution No. 07-33 establishes a 30-minute
time limit for applicant’s land use presentations. Ordinances require 4 votes for passage – Section 1-6-2 (E)(3) WCC))

a) Consideration and direction after hearing public comment on COVID-19 community
measures including consideration of re-establishing some of the guidelines in the State of
Montana’s Phase 1 Directive (p.122)
City Manager Smith and City Attorney Jacobs presented their staff report that is provided in the
packet on the website.
Discussion followed between Council and staff. If Council place more restrictions than what is
currently in place by the Governor, the city would have to do their own enforcement. This would be
a potential process to doing that. Manager Smith has concerns to hire an individual to be on board
with city policies during the holiday season. The job requirements would require some type of law
enforcement or legal background. The Health Department is monitoring the number of cases per
100,000. The positivity rate is a recommendation from the World Health Organization of 5% or less,
the Health Department is looking for cases to be under 50 per 100,000 for each week.
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Missoula County looks at 25 cases per 100,000. They rolled back to 50% capacity for all businesses.
Bars, restaurants, breweries, and distilleries are limited to eight people per table, six feet of
separation, and all bars shall close at 10:00 pm or earlier. Alcohol sales end at 10:00 pm or earlier in
establishments that have both food and alcohol. They have a tiered system for events. For release of
their restrictions they are looking at a seven-day average of new case incident rate at 25 per 100,000
population for a period of at least two weeks. They are reviewing this every two weeks, the next
review will review will be on November 12th.
In addition to the incident case rates, they are looking at hospital capacity for both COVID and nonCOVID patients, testing resources, turnaround time on testing and the timely isolation of positive
cases.
Currently there are 29 hospitalized at Kalispell Regional Hospital (KRH), anything over 15 we are
in the red. Of the patients 50% are residents from outside Flathead County. North Valley Hospital
(NVH) is now accepting non-COVID patients. The hospitals face the challenge of number of beds
and also staffing.
Councilor Davis asked and City Manager Smith reported the Halloween weekend went really well.
As expected, most of the businesses complied, most bars closed by 10pm. Chief Dial reported Friday
and Saturday night were uneventful. About 60% of the usual amount of trick-or-treaters in the
neighborhoods, most were in their family groups. Many homes had candy at the end of their
sidewalks. Most of the bars closed at 10 pm. One establishment will be forwarded to the Prosecutor
for possible action. There were a lot of people disappointed but understanding for the need of the
restrictions. The reception of the Officers being in the bars was very positive. The bars would text
each other to notify the cops are on their way. If there was something going on, they corrected it
before they got there. There were numerous DUI’s which is the norm for Halloween night.
Mayor Muhlfeld opened the Public Hearing.
Dave Sheeran, The Remington, stated going back to Phase 1 will disproportionally affect many
businesses. We should be moving into a forward direction. He feels the spike in town, but the Health
Department does not see any correlation from the staff from the bars in the restaurants transmitting
the disease to customers or vice versa. It seems to be coming through the back door with staff. He
closed early Friday and Saturday out of abundance of caution for the 42 people he employs. Further
restrictions will affect his business and all other bars and restaurants in town and the employees.
Sam Boucher, 275 Diamond Court, without any relief for the employees of bars and restaurants, in
an already slow time in this town to cut back on any money they can possibly make seems extremely
unfair. There is no real option for them to pick up that lost wages right now. If we shut down the
people who want to go out will go to Kalispell or Columbia Falls. If Council does roll it back maybe
consider putting the burden on city employees to enforce these rules instead of the businesses.
Seventeen-year-old hostesses are getting screamed at by customers who do not want to wear a mask,
and then the business possibly gets fined.
Betsy Kohnstamm, 573 Somers Avenue, currently serves on the school board. The school is in hybrid
situation and considering how to open schools 100% of the time for K-2 children. The only way we
can do that are if the cases continue to go down. They are on the edge of having enough staff to be
able to run the schools at the moment. Every day is kind of a challenge. November is a quiet month,
if we could put in a few more regulations to help keep it down in town that might help us before ski
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season. She recommends we do everything we can to keep the schools going and keep children able
to learn this year.
Randy Larson is upset about the discussion and the enforcement. He believes this is something we
should not be doing. If these restrictions continue people are not going to want to come to Whitefish.
He does not understand the agenda.
Sandra Guzman, Spanky’s and Gus, is upset with the new restrictions. Her sales have tumbled. Most
of her customers are masked, she has a sanitization station and offers masks. She finds it very off
putting with the signs all over windows. It is very unwelcoming. She understands the situation with
COVID. If the restrictions come down any harder and you are putting the onus on the businesspeople.
She suggests a sign at the entrance of town to let people know we are serous about the COVID. There
are people who do not know what the rules are, they change so different from town to town. She is
asking to take some of the pressure off of retail and the business community and put it on the
community itself. She is opposed to any heavier restrictions.
Dave VonKleist, 106 Mill Avenue, has been watching this very carefully for several months now,
he is amazed at how many times the CDC has had to revise its numbers. The numbers are bouncing
around. We are dealing with numbers and figures that are being skewed and manipulated. He asks
the Council to do their own diligence, use good science. The restrictions being imposed upon the city
of Whitefish and the Flathead County are based upon science that has an agenda behind it. Before
Council enforce any more restrictions or continue to carry on with the restrictions already imposed,
look at all the doctors, physicians, health care workers whose voices are being stifled and censored.
Megan Chaisson, 704 Cedar Street, stated science is a difficult subject to correctly analyze. Charter
cities do have the powers to set mandates. That precedent has been set by other counties such as
Yellowstone. She really feels very strongly it is time for us to act. She implores the Council to step
up as community leaders of our community to do what we can to help protect the health and safety
of our community members. The complaint-based system seems like a strange way to go about
enforcement. More random walk throughs would be essential. A complaint-based system does not
seem to be the most effective. Also look at a data-driven reopening. She implores the Council to act
strongly and swiftly during the shoulder season.
Alex Maetzold, 1338 4th St., Buffalo Café, has about 40 employees and they have been doing
everything they can to stay by the book and to look out for their employees and the community. It is
tough but doable. He does not think we should roll forward, or backward to 50% capacity. He thinks
we are at a pretty good, sweet spot, with the 75% capacity, distancing, and the mask. To roll back
would be difficult for business owners and employees. It looks different than just saying it.
Messaging would help, communicating, helping get the word out. Helping with messaging and
communicating between the Chamber, Heart of Whitefish, Explore Whitefish, the City, Hotels and
restaurants as what to expect when you are dining out, or shopping, it would go a long way in at least
diffusing some of the battles we are having at our door. He likes being a part of the business
community that sticks together and for better or worse has these conversations as a group with
everybody involved. We can find a solution together.
Amy Sharp is registered nurse at North Valley Hospital in the special care unit. North Valley Hospital
will be taking COVID positive patients starting November 4th. Kalispell is no longer able to handle
the numbers. She is confused with the numbers as well. The fact that Kalispell is no longer able to
take patients leads to a lack of beds, cancelled surgeries, delayed outpatient imaging and people
staying at home and staying sicker longer. COVID patients are coming to the hospital all at once.
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She respects the fact that the restaurants are enforcing the masks, unfortunately once they are inside
the door, they are taking them off to eat. Nurses are no longer able to eat in their break rooms or at
the nurses’ station. They can take their masks off for a brief second to take a drink of water. This is
a very tricky dangerous disease unlike the flu which we are entering flu season. The combination of
influenza with the COVID-19 is very scary for healthcare professionals. She implores the Council to
act and act swiftly for the sake of Kalispell Regional Hospital and North Valley Hospital.
Kevin Proctor, 336 Fairway Drive, thinks it is important to know what the data is saying for the
Whitefish area in terms of how the spread is happening. The solution would be based on how the
spread is occurring. The ability to test a large amount of people in a short amount of time would help
to get a handle on how this is spreading.
There being no further public comment, Mayor Muhlfeld closed the Public Hearing and turned the
matters over to the Council for their consideration.
Councilor Feury does not find himself informed enough to decide and understands we need to do
something. We are looking at community spread in our county and doesn’t happen just amongst
Whitefish people. He is afraid Whitefish going to additional restrictions is not going to make any
difference in terms of what is going on in this valley. That has to come from a county level and a
state level. Whitefish alone is not going to solve that problem. From his own personal perspective,
businesses that are front line and serve the public are going to have to come together to make it work.
He supports staying at the current state regulations. He would like to see no congregation at bars but
rather see table service. He does not support hiring somebody for the enforcement unless funding is
available for a longer period of time. Better information would help.
Councilor Davis finds this entire situation very regrettable and frustrating. He is to the point where
he feels City Council should be taking some leadership. It is difficult and it means we have to have
a lot of these hearings and a lot of differing opinions on the topic. In general he feels some sort of
action is appropriate. We have a lot of wonderful business owners here and we are not trying to
handicap them, ruin their businesses or anything like that. He thinks there is a happy medium. It
seems like a lot of the conversation tends to focus on capacity. A business that is following the current
restrictions are a lot safer than a business at 50% capacity and not following the rules. Walk throughs
would help out with enforcement. The vast majority of businesses that are doing the right thing do
not mind a bit. Events are a major contributor to this problem. He thinks event restrictions are an
important piece of this.
Councilor Sweeney stated it is about trying to protect the community, our businesses and our schools.
The Canadian border is closed. The likelihood of it opening if we do not bring our numbers down as
a state and as a community will be a long time coming. That is having a huge impact on a day-today basis on all of our businesses. He is not interested in going backwards creating more restrictive
limitations on capacities or business operations that are currently issued through the state. The thing
that disturbs him more than anything is those that are choosing not to wear a mask. Understand your
failure to follow that one ask is driving the businesses crazy. It makes their jobs more difficult, more
miserable, and it shows disrespect for them and their employees. He finds that unacceptable. If we
socially distance, wear masks, and keep capacity at 75% he can live with that. He is open to an
ordinance that will give some tools to act where the county will not.
Councilor Norton is shocked about the hospital going to COVID patients. We are in a much more
serious place than we realized given the capacity that both hospitals might be exceeded shortly. Some
of the comments received over the last few weeks are 1) do nothing, 2) do something. We have been
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trying to model other plans and follow the governor’s directive, it has been difficult to identify what
we legally have the right to do as a chartered city. Our pandemic response for our nation is to contain
the virus with the hopes of eradicating it and not letting it spread while we wait on a vaccine. As a
Chartered city we have the legal and constitutional right to intervene in a public health emergency.
Some of the business owners are already at 50% just to maintain the social distancing, and they are
functional at 50% financially. Other businesses may be able to stay at 75% if the distancing is
maintained. She suggests looking at some flexibility between 50 and 75% as long as the transmission
route is safe between people. She would prefer to be very stringent at this point. The issue of it being
a shoulder season and clamping down as much as we can before we have high visitation is a really
good idea. She would be up for reinstating our own mask ordinance with fines attached to that. She
agrees with Councilor Davis the events are a trigger for spreading. She appreciates the school district
taking the lead and getting the task force going. She loves the idea of getting rapid testing in
Whitefish. She would strongly support hiring our own Education Outreach Liaison even if it is only
through December. Every day counts when you are dealing with something like this.
Councilor Hennen echoes what Councilors Sweeney and Feury said. Some of the business owners
who spoke earlier brought up some good points and shed some light on how difficult it is to be a
business owner right now in this ever-changing climate. He is not in favor of going back to having
additional restrictions on businesses. He would be in favor of discussing what we can do. What kind
of ordinances we could pass, what kind of enforcement we could look into, and messaging we can
get out there to ensure we are protecting the health of our community and we are making sure the
businesses can operate in ways that they need to.
Councilor Qunell stated wearing masks is not to prevent you from getting the disease, it is to prevent
you from spreading the disease. It is important we wear masks. The real purpose of this meeting is
about what can we do and what should we do? He is hearing we could come up with the greatest set
of restrictions but if we cannot enforce it, it is not worth anything. Enforcement is the key. He is
hearing there is no support to go backwards in any restrictions, but we do want some element of local
restrictions. He echoes what Councilor Davis said, we need to look at the spacing in bars and
restaurants, and also need to look at what we can do about gatherings.
Mayor Muhlfeld thanked the businesses that came to speak tonight. Overwhelming what he has heard
both from discussions with the Flathead City-County Health Department Health Officer is that the
infection seems to be spreading from large events within the county, and from younger employees
who may work two or three jobs in the downtown and they congregate after their shifts and transmit
the disease to each other bring it back to the workplace and infect their fellow coworkers.
Enforcement is one of the biggest gaps in data right now. He does feel enacting an ordinance that
would just target restaurants and bars would not be fair. It would be disproportionately be affecting
a small sector of our economy. Recently through the help of LJ Communications and Manager Smith
a COVID-19 response team has been created. The first meeting involved members from the school
district board and administrators, health officials from North Valley Hospital, Winter Sports
Incorporated, and other health professionals. They created task force to take a very aggressive
approach to education outreach and messaging through PSA’s and other public outreach measures
to deliver concise consistent and frequent messaging to our town regarding the true effects this
disease and what we can do to help protect our residents and our visitors. He believes pushing for
more voluntary compliance through messaging is our best course of action. He suggests having
COVID-19 as a standing agenda item.
The Council agreed to add COVID-19 as a standing agenda item.
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Mayor Muhlfeld adjourned for a recess at 9:18 pm. and reconvened at 9:25.
6) COMMUNICATIONS FROM CITY MANAGER
a) Written report enclosed with the packet. Questions from Mayor and Council? (p.133)
Councilor Norton asked and Manager Smith reported the City Hall doors will be open from 7:00 am
to 8:00 pm November 3rd for Election Day. Two Election Judges will be available to monitor the
ballot drop box.
b) Other items arising between October 28th through November 2nd
Councilor Sweeney asked and Director Workman stated the final fourth piece of the tunnel was
placed today. He anticipates they will finish the retaining wall on the west side next week and they
should be paving the following week. The viaduct will be open to full traffic within the next couple
of weeks.
Manager Smith gave a brief update on the Task Force. They had their first meeting, and it was great
hearing from the businesses, hospitals and schools. LJ Communications is working hard on help the
Task Force come together with a concise clear frequent message reaching out to the demographic
that is seeing the most spread of COVID-19. A subgroup was created with experts in the fields of
communications and marketing from the hospital, school district, city, CVB and interested business
owners. It will be a great outcome for the community.
c) Resolution No. 20-39; A Resolution authorizing participation in the Short Term Investment
Pool (STIP) Montana Board of Investments (p.139)
Manager Smith gave her staff report that is provided in the packet on the website. Councilor Hennen
made a motion, seconded by Councilor Sweeney to approve Resolution No. 20-39; A Resolution
authorizing participation in the Short Term Investment Pool (STIP) Montana Board of
Investments. The motion carried by roll call.
7) COMMUNICATIONS FROM MAYOR AND CITY COUNCILORS
a) Consideration of appointments to volunteer boards and committees not made during the
Special Session preceding tonight’s meeting
Appointment were made at the Special Session preceding tonight’s meeting.
b) Consideration of cancelling the second meeting in December – December 21, 2020
Councilor Sweeney made a motion, seconded by Councilor Hennen to cancel the second
meeting in December – December 21, 2020. The motion carried by roll call.
Council Comments.
Councilor Feury advocated for Tyler Furry to be appointed to the Parking Pilot Program Committee.
Mayor Muhlfeld appointed, with ratification of the Council, Tyler Furry to the Parking Pilot
Program Committee. He also congratulated the Whitefish Boys Soccer taking State Championship.
Councilor Sweeney mentioned Hwy 93/Spokane Avenue is rough and wondered if we could contact
the State regarding it.
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Councilor Norton thanked the voters, and reported there are two drive thru drop off locations, one at
Fairgrounds and at the Election Department parking lot.
Councilor Qunell was contacted by Missoula Councilor Amber Sherrill regarding drafting an
ordinance to ban flavored vape pens. Council agreed to move to a future agenda item or a work
session.
Mayor Muhlfeld discussed with staff an ordinance giving authority to enforce governor’s directives
would give incentive, however our hands are tied to certain degree of penalties and fines and pulling
a business license. Manager Smith stated the patrol officers walk through bars as a protocol. During
the Halloween weekend they were not enforcing the Ordinance, they were just collecting video to
obtain information to provide to Deputy Attorney Barry.
8) ADJOURNMENT (Resolution 08-10 establishes 11:00 p.m. as end of meeting unless extended to 11:30 by majority)
Mayor Muhlfeld adjourned the meeting at 9:59 p.m.

_______________________________
Mayor Muhlfeld
Attest:
______________________________
Michelle Howke, Whitefish City Clerk
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When Recorded Return to:
Michelle Howke, City Clerk
City of Whitefish
PO Box 158
Whitefish, MT 59937-0158

RESOLUTION NO. 20-___
A Resolution of the City Council of the City of Whitefish, Montana to rename a portion of
State Park Road to become Patton Lane upon completion of State Park Road
Reconstruction Project Phase II.
WHEREAS, on January 21, 2020, City Council adopted Resolution No. 20-02, declaring
its intention to abandon the intersection of Lake Park Lane and State Park Road, and rename the
remnant State Park Road north of the intersection; and
WHEREAS, on March 2, 2020, City Council adopted Resolution No. 20-09, to rename a
portion of State Park Road, north of the intersection of Lake Park Lane and Patton Lane, to become
Patton Lane, in accordance with Section 3, upon completion of the State Park Road Reconstruction
Project Phase II.
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Whitefish, Montana, as follows:
Section 1:

All of the recitals set forth above are hereby adopted as Findings of Fact.

Section 2:

The State Park Road Reconstruction Project Phase II is complete.

Section 3: The City Clerk is authorized and directed to forward a certified copy of this
Resolution to the Flathead County Clerk and Recorder so that all records maintained by the Clerk
and Recorder's Office may be corrected to reflect the change in the name of State Park Road north
of the intersection of Lake Park Lane and Patton Lane to "Patton Lane."
Section 4: This Resolution shall take effect immediately upon its adoption by the City
Council and signing by the Mayor thereof.
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PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF
WHITEFISH, MONTANA, ON THIS ________ DAY OF _______________ 2020.

John M. Muhlfeld, Mayor

ATTEST:

Michelle Howke, City Clerk
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PLANNING & BUILDING DEPARTMENT
418 E 2nd Street, PO Box 158, Whitefish, MT 59937
(406) 863-2410 Fax (406) 863-2409
November 10, 2020

Mayor and City Council
City of Whitefish
PO Box 158
Whitefish, MT 59937
Re:

Final Plat for Mountain Brook Subdivision; WFP 20-06

Honorable Mayor and Councilors:
This office is in receipt of a final plat application for the Mountain Brook Subdivision.
Mountain Brook is a 15-lot subdivision located off Armory Road. The property is zoned
WLR (One-Family Limited Residential District). The preliminary plat was approved by
the Whitefish City Council on July 1, 2019, subject to 21 conditions of approval.
Following is a list of the conditions of approval and a discussion of how they have been
met.
COMPLIANCE WITH PRELIMINARY PLAT CONDITIONS OF APPROVAL:
Condition 1. The subdivision must comply with Title 12 (Subdivision Regulations) and
Title 11 (Zoning Regulations) and all other applicable requirements of the Whitefish City
Code, except as amended by these conditions.
•

Condition met. The final plat conforms to applicable City Codes and the approval
granted by the City Council.

Condition 2. Except as amended by these conditions, the development of the
subdivision and planned unit development must be in substantial conformance with the
approved preliminary plat, site plan and elevations that govern the general location of
lots, roadways, parking, landscaping and improvements and labeled as "approved
plans" by the City Council.
•

Condition met. The final plat conforms to applicable City Codes and the approval
granted by the City Council.

Condition 3. Prior to any pre-construction meeting, construction, excavation, grading
or other terrain disturbance, plans for all on and off-site infrastructure must be submitted
to and approved by the Whitefish Public Works Department. The improvements (water,
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sewer, roads, streetlights, trails, sidewalks, driveways, etc.) within the development
must be designed and constructed by a licensed engineer and in accordance with the
City of Whitefish's design and construction standards. The Public Works Director must
approve the design prior to construction. Plans for grading, drainage, utilities, streets,
sidewalks and other improvements must be submitted as a package and reviewed
concurrently. No individual improvement designs must be accepted by Public Works.
(City Engineering Standards, 2009)
•

Condition met. See letter from Public Works dated 6-2-20.

Condition 4. Approval of the preliminary plat is subject to approval of detailed design
of all on and off-site improvements, including drainage and a plan for snow removal and
storage. Through review of detailed road and drainage plans, applicant is advised that
the number, density and/or location of building lots, as well as the location and width of
the road right-of-way, and widths of rights-of-way shown on the preliminary plat may
change depending upon constructability of roads, pedestrian walkways, and necessary
retaining walls within the right-of-way, on-site retention needs, drainage easements or
other drainage facilities or appurtenances needed to serve the subject property and/or
upstream properties as applicable. This plan must include a strategy for long-term
maintenance. Fill on-site must be the minimum needed to achieve positive drainage,
and the detailed drainage plan will be reviewed by the City using that criterion. (City
Engineering Standards, 2009)
•

Condition met. See letter from Public Works dated 6-2-20.

Condition 5. Storm drain systems shall be designed, constructed, and tested in
accordance with the current edition of the Engineering Standards for the City of
Whitefish
•

Condition met. See letter from Public Works dated 6-2-20.

Condition 6. Prior to any ground disturbing activities, a plan must be submitted for review
and approval by the Public Works and Planning/Building Department. The plan must
include, but may not necessarily be limited to, the following:
• Dust abatement and control of fugitive dust.
• Hours of construction activity.
• Noise abatement.
• Control of erosion and siltation.
• Routing for heavy equipment, hauling, and employees.
• Construction office siting, staging areas for material and vehicles, and employee
parking.
• Measures to prevent soil and construction debris from being tracked onto public
roadways, including procedures to remove soil and construction debris from
roadways as necessary.
• Detours of vehicular, pedestrian, and bicycle traffic as necessary.
• Notation of any street closures or need to work in public right-of-way.
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(City Engineering Standards, 2009)
•

Condition met. See letter from Public Works dated 6-2-20.

Condition 7. A Certificate of Subdivision Approval be obtained from the Department of
Environmental Quality and written approval by the Whitefish Public Works Department
approving any storm drainage, water and sewage facilities for the subdivision.
(Subdivision Regulations, Appendix C)
•

Condition met. See letters from DEQ, EQ#20-2304, 6-23-20 and EQ, EQ#20-2305.

Condition 8. All areas disturbed because of road and utility construction must be reseeded as soon as practical to inhibit erosion and spread of noxious weeds. All noxious
weeds, as described by Whitefish City Code, shall be removed throughout the life of the
development by the recorded property owner or homeowners’ association. (Subdivision
Regulations §12-4-30)
•

Condition met. This occurred during construction, which is now complete and is in
the CC&Rs for home construction – Page 12, Article IV, Section1(q) – Weeds.

Condition 9. Cash-in-lieu of parkland dedication must be provided in the amount of
11% of the net acreage of the subdivision for lots less than ½ acre. This amount must
be provided at the time of final plat. (Finding 4; Subdivision Regulations §12-4-11)
•

Condition met. A check for $18,657.60 was submitted and will be credited to the
eastern Parks District fund.

Condition 10. A tree preservation/retention plan must be submitted at the time of final
plat compliant with the requirements outlined in §12-4-5 of the Whitefish Subdivision
Regulations.
•

Condition met. See demolition and erosion control plan for construction. Also, see
CC&Rs, Page 11, Article IV, Section1(l) regarding tree preservation, note on the
face of the plat.

Condition 11. A vegetation management plan must be developed for the subdivision in
compliance with §12-4-6(G), to be reviewed by the Whitefish Fire Marshal and
submitted to the Whitefish Planning Department with the final plat.
•

Condition met. See CC&Rs: Page 12, Article IV, Section1(p) – Section1(p) –
Defensible Spaces.

Condition 12. Proposed buildings on Lot 5 need to be sprinkled or a turn-around
constructed on the property if any future structure is greater than 150-feet away from a
fire hydrant.
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•

Condition met. See email from the Fire Marshal dated 1-23-20.

Condition 13. The City Clerk must assign addresses to the subdivision prior to final
plat. Such addresses must be shown on the face of the plat. Written confirmation from
the City Clerk shall be submitted with the final plat application. (Flathead County
Addressing Standards)
•

Condition met. See email from City Clerk dated 10-20-20.

Condition 14. The following notes must be placed on the face of the plat:
• House numbers must be located in a clearly visible location and shall conform to
the current Fire Code, as adopted by the City Council.
• All noxious weeds, as described by the Whitefish City Code, must be removed
throughout the life of the development by the recorded property owner.
• Garbage must be stored in a secure location until the day of pick up or in a bear
resistant container pursuant to Whitefish City Code §4-2-4A.
• The entire City of Whitefish falls within the Wildland Urban Interface. The City of
Whitefish has adopted the 2012 International Wildland-Urban Interface code.
• Only Class A and Class B fire-rated roofing materials are allowed.
• Defensible Space Standards shall be incorporated around all primary structures,
as described in the Covenants.
• Future dwellings on Lot 5 are required to be sprinkled or a turn-round constructed
if the location is greater than 150-feet from a fire hydrant.
(Staff Report Finding 4; Finding 1; Subdivision Regulations Appendix D)
•

Condition met. See notes on face of the plat.

Condition 15. Individual or common off-street mail facilities must be provided by the
developer and approved by the local post office. (Subdivision Regulations §12-4-24)
•

Condition met. See email from USPS and mailboxes are installed.

Condition 16. All refuse and recycling locations must be reviewed and approved by the
Public Works Department and Republic Services.
•

Condition met. See letter from the Public Works Department, dated 6-2-20.

Condition 17. Prior to approval of the final plat, the applicant shall produce a copy of
the proposed Covenants, Conditions and Restrictions (CC&Rs) providing for:
• Long-term maintenance of the open spaces;
• Long-term weed management plan. The weed management plan shall be
submitted to the Planning Department for review and approval prior to final plat;
and
• Long-term maintenance plan for drainage and storm water management
facilities.
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•

•

Defensible Space Standards for individual primary structures.
(Finding 3; Finding 4; Subdivision Regulations §12-4-30; City Engineering
Standards, 2009)

Condition met. See CC&Rs, Page 12, Article IV, Section1(o & q) – Weeds; Page 12,
Article IV, Section1(p) – Defensible Spaces; Page 27, Article X, Maintenance.

Condition 18. The Mountain Brook preliminary plat is approved for three years from
Council action. (Subdivision Regulations, §12-3-8)
•

Condition met. Preliminary plat was approved by the City Council on July 1, 2019.

Condition 19. A tree preservation plan be codified as part of the CC&Rs and that the
developer is required to identify specific building envelopes on each lot to preserve
those trees. (City Council 7-1-19)
•

Condition met. See CC&Rs, Page 11, Article IV, Section1(l) regarding tree
preservation and note on the face of the plat.

Condition 20. No trees may be removed on individual lots, other than those necessary
for road or stormwater improvements, until a building permit has been approved
pursuant to §11-2-3(B)(14) of the Whitefish Zoning Regulations. (City Council 7-1-19)
•

Condition met. No trees on individual lots were removed – only trees for the road
right-of-way and the stormwater pond.

Condition 21. Mountain Brook Subdivision road shall be constructed to include a
shared bike path to provide a safe bypass for the Armory Road curve. (City Council 7-119)
•

Condition met. A shared sidewalk/bike path was constructed on one side of the
street and the design was approved by the Public Works. See approval letter from
Public Works dated 6-2-20.

Please be advised that the Council should act on this application within 30-days
following receipt of this recommendation.
Sincerely,
/s/ Wendy Compton-Ring
Wendy Compton-Ring, AICP
Senior Planner
Attachments:

2 reproducible mylars of final plat
Letter, applicant, 10-29-20

City Council Packet, November 16, 2020 Page 63 of 160

Final plat application, 10-29-20
Title Report, Fidelity Title, Guarantee No. FT1585-203775, 9-21-20
Treasurer’s Certification, 11-5-20
Letter, Engineer’s Certification, TD&H, Douglas Peppmeier, 10-22-20
Letter, Whitefish Public Works Department, Karin Hilding, 6-2-20
Conditions Covenants & Restrictions; Articles of Incorporation, Bylaws
Email, Fire Marshal, Travis Tveidt, 1-23-20
Letter, DEQ, EQ#20-2304, 6-23-20
Letter, DEQ, EQ#20-2305, 6-19-20
Email, USPS, Josh Schlecht, 10-22-20
Email, City Clerk, 10-20-20
Email, Republic Services, 11-9-20
c/w/att:

Michelle Howke, Whitefish City Clerk

c/wo/att:

Bill Goldberg 334 Central LLC 913 Wisconsin Ave, suite 204 Whitefish,
MT 59937
Douglas Peppmeier, TD&H 450 Corporate Drive, suite 101 Kalispell, MT
59901
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FOR (OWNERS): 334 CENTRAL LLC
BY: THOMAS, DEAN AND HOSKINS, INC.
450 CORPORATE DRIVE SUITE #101
KALISPELL, MT. 59901
PHONE: (406) 751-5246
DATE: SEPTEMBER, 2020

BEING AN AMENDED PLAT OF LOT 2 OF BARNES SUBDIVISION,
LOCATED IN THE SE 1/4 NW 1/4, SECTION 32, T31N, R21W, P.M.M.,
CITY OF WHITEFISH, FLATHEAD COUNTY, MONTANA.
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FOR (OWNERS): 334 CENTRAL LLC
BY: THOMAS, DEAN AND HOSKINS, INC.
450 CORPORATE DRIVE SUITE #101
KALISPELL, MT. 59901
PHONE: (406) 751-5246

BEING AN AMENDED PLAT OF LOT 2 OF BARNES SUBDIVISION,
LOCATED IN THE SE 1/4 NW 1/4, SECTION 32, T31N, R21W, P.M.M.,
CITY OF WHITEFISH, FLATHEAD COUNTY, MONTANA.

DATE: SEPTEMBER, 2020

LOT 2

LOT 4

NET=0.344 AC.
GROSS=0.355 AC.

R O A D

SEE DETAIL A

LOT 5

NET=0.448 AC.
GROSS=0.461 AC.

SEE DETAIL B

NET/GROSS AREAS

M O U N T A I N

0.170 AC.

NET=0.409 AC.
GROSS=0.422 AC.

LOT 1

NET=0.344 AC.
GROSS=0.355 AC.

NET
AREA

LOT #

DRAINAGE
TRACT A
AREA

GROSS
AREA

LOT 3

NET=0.344 AC.
GROSS=0.355 AC.

LOT 8

NET=0.344 AC.
GROSS=0.355 AC.

LOT 7

NET=0.344 AC.
GROSS=0.355 AC.

LOT 9

LINE LABEL

NET=0.344 AC.
GROSS=0.355 AC.

LINE #

BEARING

LINE LABEL

DISTANCE

LINE #

BEARING

DISTANCE

LOT 10

NET=0.344 AC.
GROSS=0.355 AC.

L A N E

LOT 11

NET=0.344 AC.
GROSS=0.355 AC.

AREA SUMMARY

LOT 12

NET=0.344 AC.
GROSS=0.355 AC.

LOT 13

NET=0.344 AC.
GROSS=0.355 AC.

CURVE TABLE

LOTS (NET)

5.370 AC.

DRAINAGE TRACT A

0.170 AC.

MOUNTAIN BROOK LANE

1.782 AC.

ARMORY ROAD

0.137 AC.

TOTAL

7.459 AC.

CURVE

RADIUS

DELTA

ARC LENGTH

CHORD BEARING

CHORD LENGTH

LOT 14

NET=0.344 AC.
GROSS=0.355 AC.

LOT 15

DETAIL A

NET=0.344 AC.
GROSS=0.355 AC.

DETAIL B

LOT 2
SEE DETAIL C

MOUNTAIN BROOK LANE

A R M O R Y

R O A D
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MOUNTAIN BROOK LANE

DETAIL C
MOUNTAIN BROOK LANE

DRAINAGE
TRACT A

LOT 6

B R O O K

A R M O R Y

NET=0.385 AC.
GROSS=0.397 AC.

LEGEND

LOT 15

450 Corporate Drive
406.751.5246

Suite 101

tdhengineering.com

Kalispell, MT 59901

October 29, 2020
Wendy Compton-Ring, Senior Planner
City of Whitefish – Planning Department
418 E. 2nd Street
Whitefish, MT 59937

RE: MOUNTAIN BROOK SUBDIVISION FINAL PLAT
TD&H ENGINEERI NG JOB NO. K19-012
Dear Wendy,
This letter is meant to address the conditions received from the preliminary plat approval.
Project responses can be identified by the bold italic text below.
Conditions:
1.

The subdivision must comply with Title 12 (Subdivision Regulations) and Title 11
(Zoning Regulations) and all other applicable requirements of the Whitefish City
Code, except as amended by these conditions.
This condition has been met. The subdivision complies with Title 12, Title 11,
and all applicable requirements of the Whitefish City Code.

2.

Except as amended by these conditions, the development of the subdivision must
be in substantial conformance with the approved preliminary plat that governs the
general location of lots, roadways, parking, landscaping, and improvements and
labeled as ‘approved plans’ by the City Council.
This condition has been met. The plat reflects the design of the approved
preliminary plat.

3.

Prior to any pre-construction meeting, construction, excavation, grading or other
terrain disturbance, plans for all on- and off-site infrastructure must be submitted to
and approved by the Whitefish Public Works Department. The improvements within
the development must be designed and constructed by a licensed engineer and in
accordance with the City of Whitefish’s design and construction standards unless
approved by variance. The Public Works Director must approve the design prior to
construction. Plans for grading, drainage, utilities, street, sidewalks and other
improvements must be submitted as a package and reviewed concurrently. No
individual improvement designs will be accepted by Public Works. (City Engineering
Standards, 2009).
This condition has been met. See letter from Whitefish Public Works
Department dated June 2, 2020.
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4.
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Approval of the preliminary plat is subject to approval of detailed design of all onand off-site improvements, including drainage. Through review of detailed drainage
plans, applicant is advised that the number, density and/or location of building lots,
shown on the preliminary plat may change depending upon constructability of onsite retention needs, drainage easements or other drainage facilities or
appurtenances needed to serve the subject property and/or upstream properties as
applicable. This plan must include a strategy for long-term maintenance. Fill on-site
must be the minimum needed to achieve positive drainage, and the detailed
drainage plan will be reviewed by the City using that criterion. (City Engineering
Standards, 2009).
This condition has been met. See letter from Whitefish Public Works
Department dated June 2, 2020.

5.

Storm drain systems shall be designed, constructed, and tested in accordance with
the current edition of the Engineering Standards for the City of Whitefish.
This condition has been met. See letter from Whitefish Public Works
Department dated June 2, 2020.

6.

Prior to any ground disturbing activities, a plan must be submitted for review and
approval by the Public Works and Planning/Building Department. The plan must
include, but may not necessarily be limited to, the following:
•
Dust abatement and control of fugitive dust.
•
Hours of construction activity.
•
Noise abatement.
•
Control of erosion and siltation.
•
Routing for heavy equipment, hauling, and employees.
•
Construction office siting, staging areas for material and vehicles, and
employee parking.
•
Measures to prevent soil and construction debris from being tracked onto
public roadways, including procedures to remove soil and construction debris
form roadways as necessary.
•
Detours of vehicular, pedestrian, and bicycle traffic as necessary.
•
Notation of any street closures or need to work in public right-of-way.
(City Engineering Standards 2009).
This condition has been met. See letter from Whitefish Public Works
Department dated June 2, 2020.

7.

A certificate of Subdivision Approval be obtained from the Department of
Environmental Quality and written approval by the Whitefish Public Works
Department approving any storm drainage, water and sewage facilities for the
subdivision. (Subdivision Regulations, Appendix C).
This condition has been met. See letter from Whitefish Public Works
Department dated June 2, 2020 and letter from Montana Department of
Environmental Quality dated June 23, 2020.

tdhengineering.com
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All areas disturbed because of road and utility construction must be re-seeded as
soon as practical to inhibit erosion and spread of noxious weeds. All noxious weeds,
as described by Whitefish City Code, shall be removed throughout the life of the
development by the recorded property owner or homeowners’ association.
(Subdivision Regulations 12-4-30).
This condition has been met. Refer to CC&Rs.

9.

Cash-in-lieu of parkland dedication must be provided in the amount of 11% of the
net acreage of the subdivision for lots less than ½ acre. This amount must be
provided at the time of final plat. (Finding 4; Subdivision Regulations 12-4-11).
The $18,657.60 fee will be paid at the time of final plat.

10.

A tree preservation/retention plan must be submitted at the time of final plat
compliant with the requirements outlined in 12-4-5 of the Whitefish Subdivision
Regulations.
This condition has been met. See Attached existing condition, demolitions &
erosion control plan sheet.

11.

A vegetation management plan must be developed for the subdivision in compliance
with 12-4-6(G), to be reviewed by the Whitefish Fire Marshal and submitted to the
Whitefish Planning Department with the final plat.
This condition has been met. Refer to the CC&Rs.

12.

Proposed buildings on Lot 5 need to be sprinkled or a turn-around constructed on
the property if any future structure is greater than 150-feet away from a fire hydrant.
This condition has been met. Fire hydrant proximity in relation to lot 5 is
sufficient and the location has been approved by the Fire Marshall. See letter
from Fire Marshal.

13.

The City Clerk will assign addresses to the subdivision prior to final plat. Such
addresses must be shown on the face of the plat. Written confirmation from the City
Clerk must be submitted with the final plat application. (Flathead County Addressing
Standards).
Condition has been met. See confirmation from the City Clerk.

14.

The following notes must be placed on the face of the plat:
•
House numbers must be located in a clearly visible location and shall conform
to the current Fire Code, as adopted by the City Council.
•
All noxious weeds, as described by the Whitefish City Code, must be removed
throughout the life of the development by the recorded property owner.
•
Garbage must be stored in a secure location until the day of pick up or in a bear
resistant container pursuant to Whitefish City Code 4-2-4A.
•
The entire City of Whitefish falls within the Wildland Urban Interface. The City of
Whitefish has adopted the 2012 International Wildland-Urban Interface code.
tdhengineering.com
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•
•

Only Class A and Class B fire-rated roofing materials are allowed.
Defensible Space Standards shall be incorporated around all primary
structures, as described in the Covenants.
•
Future dwellings on Lot 5 are required to be sprinkled or a turn-round
constructed if the location is greater than 150-feet from a fire hydrant.
(Staff Report Finding 4; Finding 1; Subdivision Regulations Appendix D).
Conditions have been met. See Final Plat.

15.

Individual or common off-street mail facilities must be provided by the developer and
approved by the local post office. (Subdivision Regulations 12-4-24)
Condition has been met. See approval from local post office.

16.

All refuse and recycling locations must be reviewed and approved by the Public
Works Department and Republic Services.
Condition has been met. See approval letter from Whitefish Public Works
Department dated June 2, 2020.

17.

Prior to approval of the final plat, the applicant shall produce a copy of the proposed
Covenants, Conditions and Restriction (CC&Rs) providing for:
• Long-term maintenance of the open spaces;
• Long-term weed management plan. The weed management plan shall be
submitted to the Planning Department for review and approval prior to the final
plat; and
• Long-term maintenance plan for drainage and storm water management
facilities.
• Defensible Space Standards for individual primary structures.
(Finding 3; Finding 4; Subdivision Regulations 12-4-30; City Engineering
Standards, 2009).
Condition has been met. Refer to CC&Rs.

18.

The Mountain Brook preliminary plat is approved for three years from Council action.
(Subdivision Regulations, 12-3-8).
Preliminary plat approval date was dated July 1, 2019. Approval valid until July
1, 2022.

19.

A tree preservation plan be codified as part of the CC&Rs and that the developer is
required to identify specific building envelopes on each lot to preserve those trees.
(City Council 7-1-19).
Condition has been met. Refer to CC&Rs

20.

No trees may be removed on individual lots, other than those necessary for road or
stormwater improvements, until a building permit has been approved pursuant to 112-3(B)(14) of the Whitefish Zoning Regulations. (City Council 7-1-19).

tdhengineering.com
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Condition has been met. Condition was listed on approved plans. See
approval letter from Whitefish Public Works Department dated June 2, 2020.
21.

Mountain Brook Subdivision road shall be constructed to include an 8-feet wide
concrete shared use path to provide a safe bypass for the Armory Road curve. (City
Council 7-1-19, amended 7-15-19).
Condition has been met. Condition was incorporated into design. See approval
letter from Whitefish Public Works Department dated June 2, 2020.

If you have any questions or need any additional information in regards to the Final Plat
Submittal for Mountain Brook, please feel free to contact me directly.
Sincerely,

Douglas Peppmeier, PE
V.P. / Regional Manager
TD&H ENGINEERING

tdhengineering.com
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City of Whitefish

File #:

Planning & Building Dept
418 E 2nd St │PO Box 158
Whitefish, MT 59937
Phone: 406-863-2460
Fax: 406-863-2419

Date:
Intake Staff:
Check #:
Amount:
Date Complete:

FINAL PLAT APPLICATION

5,574.00
FEE ATTACHED $ _______________
(see current fee schedule)

INSTRUCTIONS:
❑ Submit the application fee, a complete application, with appropriate attachments, to the Whitefish Planning
& Building Department no less than ninety (90) days prior to expiration date of the preliminary plat.
❑ When all application materials are submitted to the Planning & Building Department, and the staff finds the
application is complete, the staff will submit a report to the City Council. Incomplete submittals will not be
accepted and will not be forwarded to the Council for approval. Changes to the approved preliminary plat
may necessitate reconsideration by the Planning Board.
❑ The regularly scheduled meetings of the City Council are the first and third Mondays of each month at
7:10PM in the Council Chambers at 418 E 2nd Street.
A. PROJECT INFORMATION:
Project/Subdivision Name: Mountain

Brook
Legal Description of the Property: Barnes Sub, S32, T31 N, R21 W, Lot 2
Date of Preliminary Plat Approval: July 1, 2019
I hereby certify that the information contained or accompanied in this application is true and correct to the best of my
knowledge. The signing of this application signifies approval for the Whitefish Staff to be present on the property for
routine monitoring and inspection during the approval and development process.
_________________________________________
Owner’s Signature**

10/21/2020
__________________________
Date

Bill Goldberg
_________________________________________
Print Name
_________________________________________
Applicant’s Signature

10/21/2020
__________________________
Date

Bill Goldberg
_________________________________________
Print Name
_________________________________________
Representative’s Signature

Douglas Peppmeier
_________________________________________
Print Name

10/20/2020
__________________________
Date
**May be signed by the applicant or representative, authorization

letter from owner must be attached. If there are multiple owners, a
letter authorizing one owner to be the authorized representative for
all must be included.
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B. APPLICATION CONTENTS:
All applicable items required by Appendix C: Final Plat Contents of the Whitefish Subdivision Regulations
must be submitted with the application for final plat including the following. Check items attached or not
applicable.
Not
Applicable

Attached

(MUST CHECK ONE)

❑
✔

Electronic version of the entire application and supplemental information (i.e. pdf)

Required

❑
✔

Cover letter listing each condition of approval and individually state how each
condition is specifically met. In cases where documentation is required, such as an
engineer’s certification, State Department of Health certification, etc., original letters
shall be submitted. Blanket statements stating, for example, “all improvements are in
place” are not acceptable.

Required

❑
✔
❑
✔
❑
✔
❑
✔
❑
✔

Required

Required
Required

❑
❑

Montana DEQ Health Department Certification (Original)
Title Report, not more than 90 days old
Tax Certification (Property taxes must be paid)
Consent(s) to Plat (Originals and notarized)
Engineer’s Certification (Original)
Subdivision Improvements Agreement (Attach collateral)
Engineering Improvements (sidewalks, walkways, street lights, street signs,
solid waste facilities, utilities)

❑
✔

❑

❑
✔

❑

❑

❑
✔
❑
✔
❑
✔

Parkland Cash-in-Lieu (Check attached payable to City of Whitefish)

❑
❑

Original Legacy Home deed(s) ready for City Manager signature

❑
❑
❑
✔
❑
✔
❑

❑
✔

Landscaping Improvements (landscaping, street trees, parkland improvements
– trails, park facilities, )
Maintenance Agreement (as applicable: stormwater facility, private roads, parks, etc)
Articles of Incorporation and Conditions, Covenants & Restrictions
Approach Permit (when applicable)
Plat: One (1) 24x36 paper copy and two (2) mylars signed by all owners of record,
the surveyor, and the examining land surveyor.

**NOTE: Please be advised that the County Clerk & Recorder and the City of Whitefish request that all
subdivision final plat applications be accompanied with digital copies.
**A digital copy of the final plat in an AutoCAD file format (.dwg), consisting of the following layers:
1. Exterior boundary of subdivision
2. Lot or park boundaries
3. Easements
4. Roads or rights-of-way
5. A tie to either an existing subdivision corner or a corner of the public land survey system
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C. OWNER/APPLICANT INFORMATION
OWNER(S) OF RECORD:

Bill Goldberg c/o 334 Central LLC
Mailing Address: 913 Wisconsin Ave, Suite 204
City, State, Zip: Whitefish, MT 59937
Email: Bill@Compassmt.net

Phone: (406)

Name:

862-8999

APPLICANT (if different than above):
Name:

Phone:

Mailing Address:
City, State, Zip:
Email:
OTHER TECHNICAL/PROFESSIONAL:

Douglas Peppmeier c/o TD&H Engineering
Mailing Address: 450 Corporate Drive, Suite 101
City, State, Zip: Kalispell, MT 59901
Email: Doug.peppmeier@tdhengineering.com
Name:

Phone:

(406) 751-5246

D. GENERAL DESCRIPTION OF SUBDIVISION
PROJECT DESCRIPTION:
Type of Subdivision: ✔
❑ Residential ❑ Industrial ❑ Commercial ❑ PUD ❑ Other
Total Number of Lots in Subdivision:

7.46
Cash-in-Lieu: $ 18,657.60
Legacy Homes # of units: N/A

15

Land in Project (acres):

Parkland (acres):

0

❑ Exempt
rent

own ❑ Alternative Option ❑ Exempt

NUMBER OF LOTS BY TYPE:
Single Family:
Duplex:
Commercial:
Condominium:

15

Townhouse:
Apartment:

Mobile Home Park:
Recreational Vehicle Park:

Industrial:
Multi-Family:

Planned Unit Development:
Other:
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SUBDIVISION
Guarantee/Certificate Number:

Issued By:

FT1585-203775

FIDELITY NATIONAL TITLE INSURANCE COMPANY
a corporation, herein called the Company

GUARANTEES
TD & H Engineering
herein called the Assured, against actual loss not exceeding the liability amount stated in Schedule A which the Assured
shall sustain by reason of any incorrectness in the assurances set forth in Schedule A.
LIABILITY EXCLUSIONS AND LIMITATIONS
1. No guarantee is given nor liability assumed with respect to the identity of any party named or referred to in Schedule A
or with respect to the validity, legal effect or priority of any matter shown therein.
2. The Company’s liability hereunder shall be limited to the amount of actual loss sustained by the Assured because of
reliance upon the assurance herein set forth, but in no event shall the Company’s liability exceed the liability amount
set forth in Schedule A.
Please note carefully the liability exclusions and limitations and the specific assurances afforded by this guarantee. If you
wish additional liability, or assurances other than as contained herein, please contact the Company for further information
as to the availability and cost.
Fidelity National Title Insurance Company
By:
Fidelity National Title Company of Flathead Valley, LLC
150 1st Avenue WN, Suite B
Kalispell, MT 59901
Countersigned By:

President
Attest:

Secretary

Authorized Officer or Agent

Subdivision Guarantee/Certificate
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Printed: 10.08.20 @ 11:11 AM
MT-FT-FLAT-01585.350200-SPS-1-20-FT1585-203775
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FIDELITY NATIONAL TITLE INSURANCE COMPANY

GUARANTEE/CERTIFICATE NO.
FT1585-203775

ISSUING OFFICE:
Title Officer: Karla Kemm (SM)
Fidelity National Title Company of Flathead Valley, LLC
150 1st Avenue WN, Suite B
Kalispell, MT 59901
Main Phone: (406)755-7004
Email: Karla.Kemm@fnf.com

SCHEDULE A
Liability

Premium

Tax

$10,000.00

$150.00

$0.00

Effective Date: September 21, 2020 at 08:00 AM
The assurances referred to on the face page are:
That, according to those public records which, under the recording laws, impart constructive notice of matter relative to
the following described property:
SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF
Title to said real property is vested in:
334 Central LLC
subject to the matters shown below under Exceptions, which Exceptions are not necessarily shown in the order of their
priority.
END OF SCHEDULE A

Subdivision Guarantee/Certificate
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EXHIBIT "A"

Legal Description
Lot 2 of Barnes Subdivision, according to the map or plat thereof on file and of record in the office of the Clerk & Recorder
of Flathead County, Montana.
The above described tract of land shall hereafter be known as:
Mountain Brook Subdivision

Subdivision Guarantee/Certificate

Page 3
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FIDELITY NATIONAL TITLE INSURANCE COMPANY

GUARANTEE/CERTIFICATE NO.
FT1585-203775

SCHEDULE B
a. Rights or claims of parties in possession not shown by the Public Records.
b. Encroachments, overlaps, boundary line disputes, and any other matters which would be disclosed by
an accurate survey and inspection of the Land including, but not limited to, insufficient or impaired
access and matters contradictory to any survey plat shown by the Public Records.
c.

Easements, or claims of easements, not shown by the Public Records.

d. Any lien, or right to a lien, for services, labor, or material heretofore or hereafter furnished, imposed by
law and not shown by the Public Records.
e. (a) unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the
issuance thereof; (c) water rights, claims or title to water, whether or not the matters accepted
under (a), (b), (c) are shown by the Public Records.
f.

Taxes to special assessments which are not shown as existing liens by the records of any taxing
authority that levies taxes or assessments on real property or by the Public Records. Proceedings by
a public agency which may result in taxes or assessments, or notices of such proceedings, whether or
not shown by the records of such agency or by the Public Records.

g. County road rights-of-way, not recorded and indexed as a conveyance of record in the office of the
Clerk and Recorder pursuant to Title 70, Chapter 21 MCA, including, but not limited to any right of the
public to use and occupy those certain roads and trails.
h. Mineral rights, claims or title to minerals in or under said land, including but not limited to metals, oil,
gas, coal, or other hydrocarbons, sand, gravel, or stone, and geothermal energy rights, and easement
or other rights or matters relating thereto, whether express or implied, recorded, or unrecorded.
Paragraphs 1, a, b, c, d, and f will not appear as printed exceptions on extended coverage policies, except as to
such parts thereof which may be typed as a Special Exception as shown below.
SPECIAL EXCEPTIONS:
1.

General Taxes for the year 2019
1st Half: $2,700.09, PAID
2nd Half: $2,700.06, PAID
Tax ID No.: 74-0041650
Affects: Premises and other property

2.

General County Taxes for the year 2020 and subsequent years, which are a lien but not yet due or payable.

3.

Any possible additional tax assessments because of construction and/or improvements to the property.

4.

Delinquent water and service charges of the City of Whitefish, if any, for which no investigation has been made.

5.

Taxes, charges and Assessments of the Whitefish County Water District, payable with the general taxes.

Subdivision Guarantee/Certificate
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City Council Packet, November 16, 2020 Page 78 of 160

FIDELITY NATIONAL TITLE INSURANCE COMPANY

GUARANTEE/CERTIFICATE NO.
FT1585-203775

SCHEDULE B
(continued)

6.

Recitals, notes, sanitary restrictions, ordinances, resolutions, easements, dedications and covenants as contained
or referred to on Certificate of Survey No. 11867. Reference is hereby made to the survey for more particulars.

7.

State of Montana Department of Environmental Quality Certificate of Subdivision Approval
Recording Date: August 16, 1994
Recording No.: 94-228-12550

8.

This property lies within the boundaries of Ordinance No. 04-21 for Annexation to City of Whitefish, recorded
December 28, 2004 at 2004-363-09460 and will be subject to any levies and assessments thereof.

9.

Recitals, notes, dedications, easements, certificates and covenants as contained on the plat of Barnes
Subdivision. Reference is hereby made to the plat for more particulars.

10.

Conditions of Approval by City of Whitefish filed with the plat of Barnes Subdivision
Recording Date:
Recording No.:

11.

January 24, 2019
201900001437

State of Montana Department of Environmental Quality Certificate of Subdivision Approval
Recording Date: January 24, 2019
Recording No.: 201900001437

12.

Recitals, notes, sanitary restrictions, ordinances, resolutions, easements, dedications and covenants as referred
to on proposed survey or plat to be recorded prior to or as a part of this transaction.

13.

State of Montana Department of Environmental Quality Certificate of Subdivision Approval to be recorded with the
proposed plat, if any

14.

Survey, when recorded, must be in compliance with the provisions of the Montana Subdivision and Platting Act,
1973 (Sections 76-3-101 MCA through 76-3-614 MCA) and the regulations adopted pursuant thereto.

15.

Please be advised that our search did not disclose any open Deeds of Trust of record. If you should have
knowledge of any outstanding obligation, please contact the Title Department immediately for further review prior
to closing.

16.

In order to expedite this report to you, no physical inspection of the Land has been made. If a physical inspection
is made, any matters found by our inspection requiring disclosure to you will be shown in a Supplement Report.

17.

The land described in the commitment/policy shall not be deemed to include any home trailer or mobile home
located on the property.

18.

Exceptions and reservations contained in Patents of record.
END OF SCHEDULE B

Subdivision Guarantee/Certificate
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450 Corporate Drive
406.751.5246

Suite 101

tdhengineeri ng.com

Kalispell, MT 59901

October 22, 2020

City of Whitefish Public Works Department
Attn: Craig Workman, P.E.
418 E. 2 nd Sreet
Whitefish, MT 59937

FINAL PLAT CERTIF ICATION
Dear Craig,
As required for submittal of a final plat application, this letter is to serve as certification that
the subdivider (334 Central, LLC) has provided for inspection of all required public
improvements and TD&H Engineering certifies that all improvements as of October 21,
2020 have been completed in the required manner per the approved plans and
specifications. I, Douglas Peppmeier, P.E. am a professional engineer licensed in the state
of Montana and certify the following:
1. All required improvements are complete;
2. The improvements are in compliance with the plans and specifications approved
by the City engineer, the Public Works department, the fire chief or designee and
planning department;
3. There are no known defects in these improvements;
4. The improvements are free and clear of any encumbrance or lien;
5. A schedule of actual construction costs is filed with the city; an d
6. All applicable fees and surcharges have been paid. (Ord. 09-23, 11-16-2009)
If you have any questions or need any additional information, please feel free to contact me
directly.
Sincerely,

Douglas Peppmeier, P.E.
V.P. / Regional Manager
T D & H E N G I NE ER I N G

J:\2019\K19-012 Fisher - Mountain Brook Subdivision\011 - Final Plat \DOCUMENTS \PDF'S \FINAL PLAT
D O C U M E N T S \ P U B L I C W O R K S \ T D H K A L L E T T E R HE A D . D O C

MONTANA | WASHINGTON | IDAHO | NORTH DAKOTA | PENNSYLVANIA
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Maintenance Agreement
Responsible Party
List the party that shall be permanently responsible for the maintenance of structural or non-structural
measures required by the Operation Manual. (e.g. owner, governmental agency, or other legal
334 Central LLC
established entity)______________________________________

Designate personnel for inspection and maintenance:
Name: _________________________________________________________________
334 Central LLC - Mr. Bill Goldberg
913 Wisconsin Ave, Suite 204, Whitefish, MT 59937
Address: _______________________________________________________________
(406) 862-8999
Contact Phone: __________________________
Cell: ___________________________
Lot 2 in the SE 1/4 of the NW 1/4 of Section 32,
Property Description
T31N, R21W, P.M.M., Flathead County, MT
List legal description of property: ___________________________________________

Operation and Maintenance
Has the Operation and Maintenance Manual been created?

□
X Yes

□ No

Responsible Party shall ensure the continued performance of the maintenance obligation in accordance
with the Operation and Maintenance Manual.
Failure to Maintain Stormwater Systems
If the required maintenance and repairs are not being performed and inhibit the intended function of
the stormwater system the City may hire a contractor to perform the required maintenance and bill the
HOA, POA, or responsible property owner.
In the event the HOA, POA, or responsible property owner fail to perform the required maintenance
and repairs to the stormwater facility and inhibit the intended function of the stormwater system, a
stormwater maintenance district program may be formed in accordance with §7-12-4102 MCA
incorporating all the lots within a development. The taxes levied within the maintenance district shall
be determined by the Public Works Department with approval by the Kalispell City Council.
By signing the Maintenance Agreement the Responsible Party shall assume full responsibility for the
maintenance of the stormwater system.

X

Signature of Responsible Party

03/02/2020
_______________

City Council Packet, November 16, 2020 Page 86 of 160

Date

City of Whitefish
Department of Public Works

418 E. 2nd Street | PO Box 158
Whitefish, MT 59937
(406) 863-2460 | Fax (406) 863-2419

June 2, 2020
Mr. Doug Peppmeier
TD&H Engineering
450 Corporate Drive, Suite 101
Kalispell, MT 59901
Re: Mountain Brook Subdivision Plan Review
Dear Doug:
This letter is regarding the Mountain Brook Subdivision Plans and Specifications. The revised
plans, dated June 2,2020, have been reviewed and conditionally approved by the Public Works
Department. The City’s water and sewer system have adequate capacity to serve this project.
Approval is given with the understanding that any deviation from the approved plans and
specifications will be submitted to the Public Works Department for review and approval.
Approval is subject to the following conditions:
1. The Operation and Maintenance manual for the stormwater facilities will be incorporated
into Owner’s Association Conditions, Covenants, and Restrictions (CC&Rs).
2. Trees shall not be removed from the public right-of-way without prior approval of the
Parks Department.
3. Drain inlet protection be added to the erosion control plans.
4. The off-site storm drainage sheet C6.3 that was submitted with the April 22nd plan set
must be replaced by Robert, Peccia and Associates plans referenced on sheet C6.3 of the
approval plans. It is required that these off-site improvements be done as part of the
Mountain Brook Subdivision. The City will provide funding for the drainage pipe and
inlet structure.
5. There was a request to for two deviations from section 5.1.5.H.11.b and 5.1.5.H.11.d of
the City’s adopted engineering standards.
o The detention system will not meet the minimum setback from either the southern
or eastern property lines. These two deviations from the Engineering Standards
have been granted as part of the approval process.
Upon project completion and before final acceptance, the Professional Engineer shall submit
record drawings and certify in writing that the construction meets the requirements of the
approved construction documents. Also, prior to final acceptance of infrastructure
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improvements, the property owner, developer, or contractor shall provide the City with a
maintenance bond of ten percent of the total value of the improvements. The bond shall remain
in place for a two-year period after acceptance of the City infrastructure.
Any contractor working in the City right-of-way must fill out a right-of-way permit with the
associated insurance and bonding requirement. Additional approvals from other agencies may be
required for this project to proceed. Please call to schedule a pre-construction meeting prior to
the start of the project. If you have any questions, please call me at 863-2450.
Sincerely,

Karin Hilding, P.E.
Senior Project Engineer
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Return to:
Buckwalter Law Firm, PLLC
40 2nd St. E., Ste. 222
Kalispell, MT 59901

DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS OF
MOUNTAIN BROOK SUBDIVISION

This Declaration of Covenants, Conditions, and Restrictions is made this___ day of
_________________, 2020, by 334 Central, LLC, a Montana limited liability company, 913
Wisconsin Ave., Ste. 204, Whitefish, Montana 59937 ("334"), (hereinafter the "Declaration") and
provides as follows:
RECITALS
l.
334 is the owner and primary entity undertaking the subdivision of certain real
property described in the attached and incorporated Exhibit “A”, comprising the Mountain Brook
Subdivision, and is hereinafter referred to as the "Declarant."
2.
By this Declaration, Declarant desires to establish covenants, conditions and
restrictions upon the real property described above, including the future residential subdivisions to
be included within the jurisdiction of this Declaration, with respect to the proper use, occupancy,
improvement and enjoyment, all for the use and benefit of the above described Real Property, its
current and future owners.
3.
NOW THEREFORE, Declarant hereby declares that all the real property described
above in this Declaration shall be held, sold, and conveyed subject to the following restrictions,
covenants, conditions, and easements, all of which are for the purpose of enhancing and protecting
the value, desirability, and attractiveness of the real property as a desirable residential
development. These restrictions, covenants, conditions, and easements shall run with the real
property and shall be binding upon all parties having or acquiring any right, title, or interest in the
described real property, or any part thereof, and shall inure to the benefit of and be binding upon
each successor in interest to the Owner thereof.
4.
This Declaration is designed to complement local governmental regulations, and
where conflicts occur, the more restrictive requirements shall prevail. Capitalized terms in this
Declaration are defined in Article I. Each Owner shall receive fee title to a Lot and a Membership
in the Association appurtenant to the same Lot. Declarant may but is not obligated to annex
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additional land into Mountain Brook Subdivision, which land is not presently included in
Mountain Brook Subdivision.
ARTICLE I
DEFINITIONS
The following words, phrases or terms used in this Declaration (including that portion
hereof headed “Recitals”) shall have the following meanings:
1.
“Accessory Building” shall mean a detached, subordinate building situated on the same
Lot with a single family residence. A guesthouse, accessory apartment, or other living quarters
may be an Accessory Building or may be a component of an Accessory Building.
2.
“Annual Assessment” shall mean the charge levied and assessed each year against each
Lot and Owner pursuant to Article VII, Section 2, hereof.
2.
“Articles” shall mean the Articles of Incorporation of the Association as the same may
from time to time be amended or supplemented.
3.

“Assessment” shall mean an Annual Assessment and/or Special Assessment.

4.

“Assessment Lien” shall mean a lien created and imposed under Article VII.

5.
“Association” shall mean the Montana nonprofit corporation organized by Declarant and
known as “Mountain Brook Association, Inc.” to administer and enforce the Covenants and to
exercise the rights, powers and duties set forth in this Declaration, its successors and assigns.
6.

“Board” shall mean the Board of Directors of the Association.

7.
“Bylaws” shall mean the Bylaws of the Association as the same may from time to time be
amended or supplemented.
8.
“Common Property” shall mean (a) all land owned by the Association; (b) the Roadways
and all land or right-of-way easements within Mountain Brook Subdivision, including but not
limited to the Roadway System; (c) all improvements on property within subsections (a) and (b);
and (d) all improvements (including the entrance sign and, if any, lighting, common mailbox(es),
and school bus shelter(s)) owned by the Association but located on other property.
9.
“Common Expenses” shall mean and refer to those costs and expenses arising out of or
connected with the maintenance and operation of Mountain Brook Subdivision and the Association
and the maintenance of Common Property.
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10.
“Covenants” shall mean the covenants, conditions, restrictions, assessments, charges,
servitudes, liens, reservations, and easements set forth herein and as later amended or
supplemented.
11.
“Declarant” shall mean 334 Central, LLC, and the agents, successors and assigns of
Declarant’s rights and powers hereunder.
12.
“Declaration” shall mean this DECLARATION OF COVENANTS, CONDITIONS,
EASEMENTS AND RESTRICTIONS FOR MOUNTAIN BROOK SUBDIVISION, as amended
or supplemented from time to time.
13.

“Deed” shall mean a deed or other instrument conveying the fee simple title in a Lot.

14.
“Design Guidelines” means those design guidelines for development of all the real property
subject to the Declaration as established by the Declarant and/or the Design Review Committee
from time to time. Declarant or the Committee reserves the right to modify the Design
Guidelines. There is no assurance that such guidelines will not change from time to time and they
may change with respect to unsold Lots, subject to the terms of the Declaration, after one or more
other such Lots have been sold by Declarant.
15.
“Design Review Committee” or “Committee” shall mean the Committee created pursuant
to Article XI below.
16.
“Residence” shall mean any building or portion of a building situated upon an Owner’s Lot
and designed and intended for use and occupancy as a residence.
17.
“Mountain Brook Subdivision” shall mean, refer to, and consist of the following described
real property:
Lots 1 through 15 of Mountain Brook Subdivision, according to the map or plat thereof on file and
of record in the Office of the Clerk and Recorder of Flathead County, together with all Roadways,
drainage areas, and other Common Property depicted on the Plat of Mountain Brook Subdivision,
and together with any real property hereafter annexed pursuant to the provisions of this
Declaration. Declarant may in its sole discretion annex additional land to Mountain Brook
Subdivision at any time within twenty-five years of the recordation of this Declaration.
18.
“First Mortgage” means any Mortgage which is not subject to any lien or encumbrance
except liens for taxes or other liens which are given priority by statute.
19.
“First Mortgagee” means any person named as a Mortgagee under a First Mortgage, or any
successor to the interest of any such person under a First Mortgage, which First Mortgage is not

City Council Packet, November 16, 2020 Page 94 of 160

subject to any lien or encumbrance except liens for taxes or other liens which are given priority by
statute.
20.
“Improvement(s)” shall mean the residences and all other buildings, outbuildings,
walkways, bridges, roads, driveways, utilities, exterior lighting, fences, walls, landscaping, fire
breaks, trees, signs, fixtures, equipment, Structures and other improvements or facilities, whether
constructed upon a Lot or upon Common Property.
21.
“Landscaping” shall mean that portion of the Lot which is improved with lawn, ground
cover, shrubbery, trees and the like and which may be complimented with earth berms, masonry,
or similar materials, all harmoniously combined with other Improvements.
22.

“Lease” shall mean a lease or sublease for the leasing or rental of a Lot and/or residence.

23.
“Lot” shall mean any area of real property within Mountain Brook Subdivision designated
as a Lot on any Plat recorded by Declarant, including any portion of additional land added to
Mountain Brook Subdivision which is designated as a Lot.
24.
“Manager” shall mean such person or entity retained by the Board of Directors to perform
certain functions of the Board pursuant to this Declaration or the Bylaws.
25.
“Member” shall mean any person holding a Membership in the Association pursuant to
this Declaration.
26.
“Membership” shall mean a membership in the Association and the rights granted to the
Owners and Declarant pursuant to Article VI to participate in the Association.
27.
“Mortgage” shall mean any mortgage, deed of trust, or other document pledging any
portion of a Lot or an interest therein as security for the payment of a debt or obligation.
28.

“Mortgagee” shall mean a beneficiary of a Mortgage as well as a named Mortgagee.

29.
“Owner” shall mean (a) any person(s) or entity(s) who is (are) record holder(s) of legal,
beneficial or equitable title to the fee simple interest of any Lot including, without limitation, one
who is buying a Lot under a recorded contract, but excluding others who hold an interest therein
merely as security and (b) any person(s) or entity(s) entitled to occupy all of a Lot under a lease
for an initial term of at least ten (10) years in which case the fee owner or lessor of the Lot shall
not be deemed the Owner thereof for purposes of this Declaration during the term of said lease.
The immediate, resident family of each Owner is included within the definition of Owner.
30.
“Plat” shall mean any subdivision plat affecting Mountain Brook Subdivision filed in the
office of the Clerk and Recorder for Flathead County, Montana, as such may be amended from
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time to time, including but not limited to any such recorded plats respecting all or any portion of
additional land.
31.
“Roadways” shall mean the public, internal roadway(s) for Mountain Brook Subdivision,
as shown on the plat of Mountain Brook Subdivision or any amendments thereto.
32.
“Rules” shall mean the rules for Mountain Brook Subdivision adopted by the Board
pursuant to Article V, Section 3 and which shall include, without limitation, rules and regulations
pertaining to fire protection of Improvements at Mountain Brook Subdivision.
33.
“Single Family” shall mean a group of one or more persons each related to the other by
blood, marriage or legal adoption, or a group of persons not all so related, who maintain a common
household in one residence.
34.
“Structure” shall mean a residence, guest house, stable, barn, shop, shed, lean-to, and any
and all other buildings that typically include a roof.
35.
“Visible From Neighboring Property” shall mean, with respect to any given object, that
such object is or would be visible to a person with eye level at five feet seven inches standing on
Neighboring Property, on the level of the base of the object being viewed.
ARTICLE II
PROPERTY SUBJECT TO MOUNTAIN BROOK SUBDIVISION DECLARATION
Section 1.
General Declaration Creating Mountain Brook Subdivision. Declarant
hereby declares that all of the real property within Mountain Brook Subdivision, including the real
property identified in Article I, Section 17 together with any additional land annexed pursuant to
Article XIV of this Declaration, is and shall be held, conveyed, hypothecated, encumbered, leased,
occupied, built upon or otherwise used, improved or transferred, in whole or in part, subject to the
Covenants as amended or modified from time to time. Declarant may, however, impose less than
all of the covenants on annexed additional land pursuant to Article XIV. Declarant intends to
develop Mountain Brook Subdivision by subdivision into various Lots and to sell such Lots. This
Declaration is declared and agreed to be in furtherance of a general plan for the subdivision,
development, improvement and sale of Mountain Brook Subdivision and for the purpose of
enhancing and perfecting the value, desirability and attractiveness of Mountain Brook Subdivision
and every part thereof; to protect the owners of lots against such improper use of surrounding lots
as will depreciate the value of their property; to preserve so far as is practicable the natural beauty
of said property; to guard against the erection thereon of Structures built of improper or unsuitable
materials; to insure the highest quality development of said property; to encourage and secure the
erection of attractive single-family homes thereon with appropriate locations, to secure and
maintain appropriate property setbacks from streets and property lines; to secure and maintain
adequate open space between Structures, and, in general, to provide for a high quality of
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improvements, and maintenance and care thereof on said property, and thereby to protect and
enhance the value of improvements made by purchasers of lots therein. All of this Declaration
shall run with Mountain Brook Subdivision and the Lots therein, for all purposes and shall be
binding upon and inure to the benefit of Declarant, the Association, all Owners, and their
successors in interest.
Section 2.
Association Bound. This Declaration shall be binding upon and shall
benefit the Association.
Section 3.

Declarant’s Reservation of Rights.

(a) In addition to all other rights reserved by Declarant in this Declaration, Declarant hereby
reserves the following rights for as long as Declarant owns any Lot within Mountain Brook
Subdivision:
(1)
To construct, complete, modify and remove the Improvements on or in
Common Property that Declarant deems to be appropriate and to do all things reasonably
necessary to property in connection therewith;
(2)
To construct and complete on any later annexed additional land or any
portion thereof such Improvements as Declarant or said assignee or successor shall
determine to build in its sole discretion;
(3)
To improve portions of Mountain Brook Subdivision with such other or
additional Improvements, facilities, or Landscaping designed for the use and enjoyment of
all the Owners or Declarant or as such assignee or successor may reasonably determine to
be appropriate;
(4)
To improve the surface areas of one or more Lots or the Common Property
by Landscaping and/or fencing;
(5)
To maintain sales offices, management offices, and signs advertising
Mountain Brook Subdivision in any areas of Mountain Brook Subdivision owned by the
Declarant. Declarant may relocate sales offices, management offices and models to other
locations owned by Declarant within Mountain Brook Subdivision at any time.
(6)
To amend the plat or any amended plat of the properties known as Mountain
Brook Subdivision so long as such amendments do not change the boundary of a Lot no
longer owned by the Declarant. If, however, the Owner of such Lot consents, then the
Declarant or its assignees or successors may also amend the plat or any amended plat in a
manner that does change the boundary of the consenting Owner’s Lot. By way of example
and not as an exclusive enumeration of powers, the Developer, its assignees or successors
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may relocate, decrease, increase, add or eliminate Common Property, Improvements, and
the Lots themselves, and may adjust and change the boundaries and size of Common
Property, Improvements, and Lots. None of these examples or similar actions shall be
deemed to be an amendment of this Declaration, or to the covenants, conditions and
restrictions set forth herein.
(b) The Declarant, for itself and any of its assignees or successors, reserves such
easements and rights of ingress and egress over, across, through, and under Mountain Brook
Subdivision and any Improvements now or hereafter constructed thereon as may be reasonably
necessary for Declarant or for any assignee or successor of Declarant (in a manner which is
reasonable and not inconsistent with the provisions of this Declaration) to do or implement any
and all of the powers reserved in above Article II, Section 3(a).
(c)
An amendment to the plat or to any amended plat of Mountain Brook Subdivision
shall not be deemed to be an amendment of this Declaration or of any amendments hereto.
ARTICLE III
EASEMENTS AND RIGHTS OF ENJOYMENT IN COMMON PROPERTY
Section 1.
Reservation of Rights Regarding Utilities. The Declarant and the
Association reserve the right to grant non-exclusive and specific, as well as blanket easements, in,
on, over, under and through Mountain Brook Subdivision to private and public utility companies
for all utility services and purposes. Each grantee of rights to use a utility easement shall be liable
for damage to property or injury to persons arising from any use made by such grantee within the
utility easement area to which the grantee has been granted rights. The Association reserves the
right to abandon any easement or right of way which is no longer reasonably necessary for the
proper functioning of the Mountain Brook Subdivision.
Section 2.
Transfer of Title. Declarant agrees that it shall convey to the Association
title to the Common Property free and clear of all liens (other than the lien of current general taxes
and the lien of any assessments, charges, or taxes imposed by governmental or quasi-governmental
authorities).
ARTICLE IV
LOT AND COMMON PROPERTY USE RESTRICTIONS
Section 1.
Covenants, Conditions, Easements and Restrictions. The following
covenants, conditions, restrictions and reservations of easements and rights shall apply to Lots
and/or the Owners, as applicable.
(a)
Architectural Control. No Structures or other Improvements (whether temporary or
permanent), Landscaping, alterations, repairs, excavation, grading or other work which in
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any way alters the exterior appearance of any property within Mountain Brook Subdivision
from its natural state existing on the date this Declaration is recorded shall be made or done
without the prior written approval of the Design Review Committee, except as otherwise
expressly provided in this Declaration. No building, fence, wall, residence or other
Improvement shall be commenced, erected, maintained, improved, altered or made without
the prior written approval of the Design Review Committee with respect to location on a
Lot, elevations, footprint, exterior covering, appearance and design, and building materials,
among other things. All subsequent additions to or changes or alterations in any building,
fence, residence, or other Improvement, including exterior color scheme, and all changes
in the grade of Lots, shall be subject to the prior written approval of the Design Review
Committee. No changes or deviations in or from the plans and specifications once approved
by the Design Review Committee shall be made without the prior written approval of the
Design Review Committee. In the event of a conflict between this Declaration and the
Design Review Guidelines, the provisions of this Declaration shall control. No building
constructed elsewhere in whole or in part, old or new, shall be erected, placed, stored, or
permitted to remain on Lots or Common Property.
(b)
Additional Requirements of Design Guidelines. Notwithstanding the specific
enumeration in this Declaration of certain requirements with respect to construction
activities with respect to Lots, each Owner shall be subject to all requirements of the Design
Review Committee.
(c)
Single Family Residences and Other Structures. No more than two (2) Structures
may be built on each Lot. One of the two Structures shall be a stand-alone single family
residence with attached garage. Only one such single-family residence may be built on
each Lot. The other Structure, which shall be an Accessory Building, may be built on
each Lot. No free standing open-sided sheds or open-sided lean-tos shall be built on any
Lot. There shall be no garages other than the one attached to the Residence.
The minimum footprint of the living area of each residence shall be:
For single story residence: 1,800 square feet
For multistory residence: 2,200 square feet of which 1,800 square feet shall be at
the ground level.
In determining the minimum size, the basement, porches, decks, patios, balconies,
exterior steps and walkways and garage shall not be considered part of the living area.
Every residence shall have an enclosed garage for a minimum of 2 vehicles and a maximum
of 3 vehicles.
All Structures on the same Lot shall be of the same architectural style and design
and same color, roof, siding, and other exterior components and shall conform to all
requirements of the Committee under Article XI, Section 2 (a).
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(d)
Setbacks. No residence or other Structure shall be situated or constructed on any of
the Lots such that any part of such residence or Structure is closer than twenty five (25)
feet to the front Lot line, fifteen (15) feet to a side Lot line, and twenty (20) feet to the rear
Lot line, provided that Accessory Buildings with footprints not exceeding six hundred
(600) square feet may be set back a minimum of six (feet) from side and rear Lot boundaries
that do not border a street or the front ½ of any adjoining lot. For the enhancement of the
appearance and the esthetics of Mountain Brook Subdivision and uniformity of locations
of residences and other Structures, the Design Review Committee may require that any
residence or other Structure be located further than the distances set forth in this paragraph,
and Setbacks greater than 25 feet may be required by the Design Review Committee on a
lot by lot basis and need not be the same for each Lot.
(e)
Fencing. In connection with the construction of a residence, each Owner may, but
is not required to, fence its Lot with fencing materials approved pursuant to the Design
Guidelines. Such fencing normally approved by the Design Review Committee will not
materially impede the view of other Owners. The Design Guidelines shall not permit the
use of chain link fencing.
(f)
Basements and Foundations. No more than 18 inches of a foundation shall be
visible above the finished grade unless otherwise approved by the Design Review
Committee. All footings shall be poured concrete. All foundations shall be concrete or
concrete block.
(g)
Construction Time Period. Following groundbreaking with respect to any
construction on any Lot, the residence shall be completed within one year.
(h)

Animal Regulations.
(i)
No animals, livestock, reptiles, insects, poultry or other animals of any kind,
shall be kept on any Lot except that the usual and ordinary domestic dogs, cats,
fish, and birds inside bird cages, may be kept as household pets on any Lot provided
that they are not kept, bred, or raised therein for commercial purposes or in
unreasonable quantities or sizes.
(ii)
As used in this Declaration, “unreasonable quantities” shall ordinarily mean
more than two (2) pets per Lot. Provided, the Board may determine in its sole
discretion that a reasonable number in a given situation may be more or less than
two.
(iii) The Board shall have the right to prohibit the maintenance of any animal
which constitutes, in the opinion of the Board, a nuisance to any other Owner.
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(iv)
Animals belonging to Owners, Residents, or their licensees, tenants, or
invitees, within Mountain Brook Subdivision must be kept within an enclosed area,
or on a leash held by a person capable of controlling the animal.
(v)
Any Owner shall be liable to each and all remaining owners, their families,
guests and invitees, for any unreasonable noise or damage to person or property
caused by any animals brought or kept upon a Lot by such Owner or by such
Owner’s family, tenants, or guests. Each Owner shall be responsible to clean up
after his animals who have soiled the Property or any Roadway abutting the
Property.
(vi)
Each owner shall immediately clean up his or her animals’ waste from all
Lots, both sold and unsold, and from all Common Property in both Mountain Brook
Subdivision. Each owner shall clean up his or her animals’ waste from his own
Lot at least daily. Each Owner shall comply with any rules promulgated by the
Association with reference to the manner or place of disposal of animal waste.
(i)
Temporary Occupancy and Temporary Buildings. All Structures shall be
permanent in nature. No trailer, basement of any incomplete building, tent, shack, garage
or barn, and no temporary buildings or Structures of any kind, shall be used at any time for
a residence, either temporary or permanent. Temporary buildings or Structures used during
the construction of any Structure on any property shall be removed immediately after the
completion of construction.
(j)
Building Restrictions. Building heights shall not exceed a maximum of thirty five
(35) feet. Building height shall be measured from the highest roof ridge to the lowest
adjacent, pre-construction grade. No T-111 or vinyl siding shall be used on any residence
or other Structure in Mountain Brook Subdivision. No A-frame or domed Structures and
no mansard or fake mansard roofs shall be built in Mountain Brook Subdivision. Roofs
shall be covered only with Class A or Class B fire retardant shingles, slate or other material
approved by the Design Review Committee. Composition roofing shall have at least a 30year warranty.
(k)
Landscaping of residence Lot. Each Owner shall provide Landscaping in
connection with construction of Improvements and shall maintain the Landscaping. A
landscaping plan must be approved by the Design Review Committee in advance of any
landscaping. Every Owner shall complete the landscaping of the front/curbside yard(s)
within one year of groundbreaking for construction of the residence. Subject to the Design
Review Committee’s approval, every Owner shall post his Lot’s street number in
accordance with current Fire Code, as adopted by the Whitefish City Council at the
intersection of his driveway and the roadway.
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(l)
Tree Preservation Plan. Groups of vigorous trees or groves of trees with diameters
less than six inches (6") in diameter are encouraged to be saved.
1. The minimum distance to improve survivability of existing trees is to barricade the
root system within the drip line. This area is the critical root zone. The critical root zone
shall be established around each tree or, preferably, groupings of trees.
2. Protection methods, including trimming/pruning of trees and tree barricades shall
conform to American National Standards Institute (ANSI) A-300 standards and
International Society of Arboriculture (ISA) recommendations for proper barricading.
3. Layout of the project site utility and grading plans shall avoid disturbance of
the tree protection area.
4. Construction site activities such as grading, excavation and materials storage shall
be arranged so as to prevent disturbances within tree protection areas.
5. Protective tree fencing shall be installed between buffers and tree protection zones
and zones proposed to be cleared, graded, or otherwise disturbed on the site, prior to any
land disturbance.
6. All tree protection zones are recommended to be designated as such with "tree save
area" signs posted in addition to the required protective fencing. Signs requesting
subcontractor cooperation and compliance with tree protection standards are
recommended for site entrances.
7. All tree protection zones must be protected from soil sedimentation intrusion
through the use of silt screens or other acceptable measures placed up slope from
the tree protection area.
8. All protective tree fencing and all erosion control barriers must be installed prior to
and maintained throughout the land disturbing and construction process and should not be
removed until final landscaping is installed. A preconstruction inspection of the barricading
with planning director or designee is required prior to commencement of any work activity.
9. If encroachment into a tree protection area occurs which causes irreparable damage
to the trees, the tree preservation and/or replacement plan shall be revised to compensate
for the loss. The compensation ratio shall be as follows:
a. Replacement ratio of: one to one (1:1) replacement with a two inch (2") caliper
deciduous tree or an eight foot (8') conifer tree from the approved tree list.
b. If space does not allow for replacement trees, the cost of the replacement tree value
will go to the city tree bank. (Ord. 09-23, 11-16-2009)
(m)
Driveways. Driveways and parking areas shall be crowned and sloped for
adequate drainage. Driveway and parking surfaces shall be concrete, asphalt or paving
blocks.
(n)
Nuisances; Construction Activities. No rubbish or debris of any kind shall be placed
or permitted to accumulate upon or adjacent to any Lot or Common Property, and no odors
or loud noises shall be permitted to arise or emit therefrom, so as to render any such
property or any portion thereof, or activity thereon, unsanitary, unsightly, offensive or

City Council Packet, November 16, 2020 Page 102 of 160

detrimental to any other property in the vicinity thereof or to the occupants of such other
property. No other nuisance shall be permitted to exist or operate upon any Lot or Common
Property so as to be offensive or detrimental to any other property in the vicinity thereof
or to its occupants. Normal construction activities and parking in connection with the
building of Improvements on a Lot or Common Property shall not be considered a nuisance
or otherwise prohibited by this Declaration, but Lots shall be kept in a neat and tidy
condition during construction. Trash, debris, downed trees, and uprooted plants shall not
be permitted to accumulate and shall be promptly removed from Mountain Brook
Subdivision. Supplies of brick, block, lumber, and other building materials will be piled
only in such areas as may be approved by the Design Review Committee. In addition, any
construction equipment and building materials stored or kept on any Lot during
construction of improvements may be kept only in areas approved by the Design Review
Committee, which may also require screening of the storage areas. The Design Review
Committee in its sole discretion shall have the right to determine the existence of any such
nuisance.
(o)
Diseases, Insects and Noxious Weeds. No Owner shall permit anything or condition
to exist upon any Lot which shall induce, breed or harbor infectious plant and animal
diseases or noxious insects or weeds defined by the State of Montana as noxious.
(p)
Maintenance of Wildfire Defensible Space. Each Lot Owner shall be responsible
for creating and maintaining a wildfire “defensible space” around primary structures as
provided in the Flathead County Subdivision Regulations regarding living in a moderate
or high wildfire hazard area. This responsibility is not intended to allow, nor will it justify,
any such action such as clear-cutting, but rather to meet the fire safety requirements of the
Flathead County Subdivision Regulations with regard to defensible space fire clearance.
(q)
Seeding, Planting, and Weed Control. Each Lot Owner is responsible for ensuring
that the Lot is maintained in a neat and weed-free condition at all times prior to, during,
and after construction thereon. All noxious weeds, as described by the Whitefish City
Code, shall not be permitted to exist upon any Lot. Whenever a structure is constructed or
ground is otherwise disturbed on any Lot, the Owner of said Lot shall, promptly upon
completion of construction or upon completion of the action causing the ground
disturbance, plant a ground cover or other vegetation to restore the ground so disturbed by
said construction or otherwise. Such revegetation of disturbed soil shall be commenced no
later than thirty (30) days after completion of construction, or if construction is completed
after planting season ends in the fall, within thirty (30) days of the beginning of planting
season the following spring. Areas within five feet (5') of each side of a driveway shall
be cleared of vegetation prior to the construction of any new structure.
(r)
Maintenance and Repair of Improvements on Lots. No Improvements on any Lot
shall be permitted to fall into disrepair and each such Improvement shall at all times be
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kept in good condition and repair and adequately painted or otherwise finished. In the event
any Improvement is damaged or destroyed, then, subject to the approvals required by
Subsection 1(a) above, such Improvements shall be immediately repaired, rebuilt, or
demolished.
(s)
Antennas. Except as otherwise required by applicable law, no antenna, satellite
receiving station or other device for the transmission or reception of television or radio
signals (including what are known as “HAM radio” signals) or any other form of
electromagnetic radiation shall be erected, used or maintained outdoors on any Lot,
whether attached to a building or Structure or otherwise, unless approved by the Design
Review Committee. No towers, exposed or outside radio, television, or other electronic
antennae, shall be allowed or permitted to remain on any Lot. Satellite receivers must
have an enclosure to screen them from view so they are not visible From Neighboring
Property. Satellite dishes no larger than 18 inches in diameter may be mounted as approved
by the Design Review Committee.
(t)
Mineral Exploration. No Lot shall be used in any manner to explore for or to remove
any oil or other hydrocarbons, minerals of any kind, gravel, earth, or any earth substance
of any kind.
(u)
Trash Collection and Removal. Lot Owners must either a) store their solid waste in
securely latched animal resistant containers or, alternatively, b) store solid waste containers
securely inside of a home, garage, or other animal resistant enclosure. Animal resistant
containers shall be set out on collection days with all latches in the open position. No
garbage or trash shall be placed or kept on any Lot or Common Property, except in covered
containers of a type which are approved by the Design Review Committee. In no event
shall such containers be maintained so as to be Visible from Neighboring Property. All
rubbish, trash and garbage shall be removed regularly from the Lots by Owners and shall
not be allowed to accumulate thereon. Provided, however, the Association reserves the
right to contract for garbage pickup either from Lots or from other pick-up locations for all
of Mountain Brook Subdivision and assess the cost thereof to Owners.
(v)
Machinery and Equipment. No machinery or equipment of any kind shall be
parked, placed, operated or maintained upon or adjacent to any Lot except (i) such
machinery or equipment as is usual and customary in connection with the use, maintenance
or construction (during the period of construction) of a building, appurtenant Structures, or
other improvements; or (ii) that which Declarant or the Association may require for the
operation and maintenance of Mountain Brook Subdivision.
(w)
Signs. No signs whatsoever which are visible From Neighboring Property shall be
erected or maintained on any Lot except pursuant to the Design Guidelines and except:
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(i)

Signs required by legal proceedings.

(ii)
Not more than two (2) identification signs for individual residences, each
conforming to the Design Guidelines.
(iii) Signs (including no more than one “for sale” and “for lease” sign per Lot)
the nature, number and location of which have been approved in advance and in
writing by the Design Review Committee, or real estate agent “For Sale” signs no
more than five square feet in size and not more than one per Lot.
(iv)
Signs of builders on any Lot approved by Declarant as to number, size,
colors, design, message content, location, and type.
(v)
Such other signs (including but not limited to construction job identification
signs, builders’ signs, and identification signs) which have been approved in
writing by the Design Review Committee as to size, colors, design, message
content, and location.
(vi)
Political signs, but only during the period beginning thirty days prior to
voting.
(x)
Restriction on Further Subdivision, Property Restrictions and Rezoning. No Lot
shall be further subdivided or separated into smaller lots or parcels by any Owner, and no
portion less than all of any such Lot, nor any easement or other interest therein, shall be
conveyed or transferred by any Owner. This provision shall not, in any way, limit Declarant
from subdividing or separating into Lots any property at any time owned by Declarant and
which has not previously been platted or subdivided into Lots. No portion of a Lot (i.e.,
less than the entire Lot), may be rented or leased to a third party. No further covenants,
conditions, restrictions or easements shall be recorded by any Owner or other person
against any Lot without the provisions thereof having been first approved in writing by the
Declarant or the Design Review Committee and any covenants, conditions, restrictions or
easements recorded without such approval being evidenced thereon shall be null and void.
No application for rezoning of any Lot, and no applications for variances or use permits,
shall be filed with a Municipal Authority unless the proposed use of the Lot complies with
this Declaration and the Owner obtains the prior written consent of the Design Review
Committee.
(y)
Combination of Residence Lots. Residence Lots within Mountain Brook
Subdivision may be combined and utilized for construction of a single residence at the
discretion of the Design Review Committee, provided that such combination of Lots shall
not be deemed as a single Lot for purposes of this Declaration and the Owner thereof shall
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be responsible for all Assessments applicable to each Lot. All permits required by the
Municipal Authority shall be the responsibility of the Owner.
(z)
Utility Easements. There is hereby created a blanket easement upon, across, over
and under each Lot and the Common Property for ingress to, egress from, and the
installation, replacing, repairing and maintaining of, all utility and service lines and
systems, including, but not limited to gas, telephone, electricity, television cable or
communication lines and systems, etc., as such utilities may be installed. Pursuant to this
easement, a providing utility or service company may install and maintain facilities and
equipment on the property and affix and maintain wires, circuits, and conduits on, in and
under the roofs and exterior walls of Improvements on the Lots. Notwithstanding anything
to the contrary contained in this Subsection, no electrical lines or other utilities or service
lines may be installed or relocated on any Lot except as initially programmed and approved
by the Declarant or the Design Review Committee. No lines, wires or other devices for
the communication or transmission of electric current or power, including telephone,
television and radio signals, and cable information highways, shall be erected, placed or
maintained anywhere in or upon any Lot unless the same shall be contained in conduits or
cables installed and maintained underground or concealed in, under or on Improvements
or other Structures as approved by the Declarant or the Design Review Committee, except
for boxes on the ground for electrical or communication connections, junctions,
transformers and other apparatus customarily used in connection with such underground
lines, wires and other devices.
(aa) Utility Charges. Each Owner shall pay for all applicable hook-up fees, service
charges, costs and charges for bringing any utility to a Lot, and other charges on utility
services which are separately billed or metered to a residence by the utility or other party
furnishing such service. The Association is to pay for all electric and other utility charges,
if any, for the Common Property.
(ab) Partition. There shall be no judicial partition of any Lot, the Common Property or
any part thereof, and any person acquiring an interest in Mountain Brook Subdivision
waives the right to partition the Lot and Common Property and waives the right to seek
partition for the purpose of a sale of the Lot and Common Property or any portion thereof.
(ac) Notice of Intended Conveyances. It shall be the duty and responsibility of an Owner
who has entered into an agreement to convey a Lot to notify the Association in writing
prior to the conveyance being completed:
(i)
To facilitate the collection by the Association of any Assessments, fees, or
other amounts due under the provisions of this Declaration.
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(ii)
To permit the Association to review its files and to inspect the Lot to assure
compliance with this Declaration, the Design Guidelines, and the Mountain Brook
Subdivision Rules.
(iii) To review permits issued by the Association which must be corrected or
updated prior to or in connection with the conveyance.
The notice shall state the name and address of the proposed transferee. If the notice required
by this Section is not given, the title conveyed shall be subject to all claims and charges of
the Association existing prior to the conveyance, whether or not the transferee had actual
notice thereof, and the transferee shall be responsible to the Association for outstanding
fees and other charges and for correcting any violations of this Declaration, the Design
Guidelines, the Mountain Brook Subdivision Rules or permits issued by the Association.
(ad) Trucks, Trailers, Campers, Toter Homes, Motor Homes, and Boats. No motor
vehicle classed by manufacturer rating as exceeding one (1) ton, and no motorcoach and/or
motorhome of any class, mobile home, toter home, travel trailer, tent trailer, trailer, camper
shell, detached camper, boat, boat trailer or other similar equipment or vehicle may be
parked, maintained, constructed, reconstructed, or repaired on any Lot in Mountain Brook
Subdivision so as to be visible from Neighboring Property or Common Property of
Mountain Brook Subdivision. For purposes of this Declaration, a “toter home” is a freight
truck with a camper or other living accommodation on its back.
(ae) Motor Vehicles. No automobile, motorcycle, motorbike or other motor vehicle
shall be parked, stored, constructed, reconstructed, or repaired upon any Lot in Mountain
Brook Subdivision and no inoperable vehicle may be stored or parked on any such Lot so
as to be Visible From Neighboring Property or to be visible from Common Property;
provided, however, that the provisions of this Section shall not apply to (i) emergency
vehicle repairs; (ii) construction vehicles temporarily associated with any improvement
project approved by the Design Review Committee; or (iii) vehicles parked in garages.
All vehicles operated at Mountain Brook Subdivision shall be properly licensed and
maintained so as not to create a dangerous situation, become a nuisance, or emit
unreasonable smoke, oil, or noise. Motorized vehicles shall not be operated in any manner
which would cause damage or harm to the natural environment or landscape of Mountain
Brook Subdivision property. The Design Review Committee shall have the power to
restrict the use of any vehicle which may create a nuisance. All drivers of vehicles must
be legally licensed. All motorized vehicles shall be restricted to the Roadways. There
shall be no parking in the Roadways.
(af)
Drainage. No Owner or Resident shall interfere with or obstruct the drainage pattern
over its Lot from or to any other Lot as that pattern may exist as of the date of recording
this Declaration or as may be established by Declarant.
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(ag) Right of Entry. During reasonable hours and upon reasonable notice to the Owner
or other occupant of a Lot, any member of the Design Review Committee, any member of
the Board or any authorized representative of either of them, shall have the right to enter
upon and inspect any Lot, and the improvements thereon, except for the interior portions
of any completed residence for the purpose of ascertaining whether or not the provisions
of this Declaration have been or are being complied with and such persons shall not be
deemed guilty of trespass by reason of such entry.
(ah) Declarant's Exemption. Nothing contained in this Declaration shall be construed to
prevent the erection or maintenance by Declarant, or its duly authorized agents, of
Improvements or signs necessary or convenient to the development or sale of property
within Mountain Brook Subdivision.
(ai)
Health, Safety and Welfare. In the event additional uses, activities and facilities are
deemed by the Design Review Committee to be a nuisance or to adversely affect the health,
safety or welfare of owners and Residents, the Design Review Committee may make rules
restricting or regulating their presence on Mountain Brook Subdivision as part of the
architectural rules and guidelines.
(aj)
Leases. In order to prevent transient occupancy of Lots and/or residences, no
residence or Lot shall be leased for a period of less than six months. The lease shall be in
writing and a copy shall be given to the Association prior to commencement of the Lease
term. Any lease agreement between an Owner and a lessee shall be subject in all respects
to the provisions of this Declaration, the Articles and Bylaws. Any failure by the lessee
to comply with the terms of such documents shall be a default under the lease. Owners
shall be responsible for their lessees’ compliance with all the terms and provisions of this
Declaration, and such Owners shall pay any expense incurred by the Association as a result
of their lessees' failure to comply.
(ak) Wildlife. Any harassing of wildlife which may be present on the lands or in the
waters within or near Mountain Brook Subdivision is prohibited. Owners shall be
responsible for their pets, children and guests complying with this provision. No one shall
place outdoors or allow to remain outdoors any animal or human food or garbage as an
attractant or food for any mammals, wild or domestic. No bird feeders shall be permitted
to remain outdoors from April 1 to October 31 of each year or at any other time when bears
are present in or near the vicinity.
(al)
Pollution. In the interest of public health and sanitation, and so that Mountain Brook
Subdivision may be benefitted by a decrease in hazards of stream pollution and fire, and
by the protection of water supplies and wildlife, no Owner shall use any Lot for any purpose
that would result in the pollution of any waterway that flows through or adjacent to such
Lot or Common Property by refuse, sewage or other material that might tend to pollute the
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water of any such stream or streams or otherwise impair the ecological balance of the
surrounding lands.
(am) Hazardous Activities or Fires. No hazardous activities shall be conducted on any
Lot or the Common Property. No open fires shall be lighted or permitted on a Lot or
Common Property, but fires shall be permitted on a Lot only in a contained barbecue unit
well attended and in use for cooking purposes or within a safe and well-designed fireplace
or fire pit, or as authorized or permitted by all appropriate governmental agencies.
(an) No Annoying Sounds or Odors. No sound shall be emitted from any Lot or
residence which is unreasonably loud or annoying including but without limitation,
speakers, horns, whistles, bells or other sound devices, with the exception of security
devices and/or fire alarms used exclusively to protect any of the property or residences. No
odors shall be emitted from any Lot or residence which are noxious or offensive to others.
(ao) Shielded Exterior Lights. No light shall be emitted from any Lot or residence
which light is not adequately shielded or which is unreasonably bright or causes
unreasonable glare. In determining whether an exterior light is adequately shielded, these
definitions and rules shall apply:
1.

“Fixture” means the assembly that holds the lamp bulb or tube in a lighting system.
It includes the elements designed to give light output control, such as a reflector
(mirror) or refractor (lens), the ballast housing, and the attachment parts.

2.

“Horizontal Cut-Off” means a feature of a Fixture designed and functioning in such
a manner that all light rays emitted by the fixture, either directly from the lamp,
reflector, lens, or housing, are projected at least 25 degrees below a horizontal plane
running through the lowest point on the fixture from which the light is emitted.

3.

Every exterior light Fixture must have and use a functioning Horizontal Cut-off.

4.

Exterior Fixtures shall not be placed higher than the ridge line of the Structure on
which they are located. The Mountain Brook Subdivision Design Review
Committee may require that exterior Fixtures be placed lower than the ridge line.

5.

Exterior flood or security lights shall be controlled by a movement-detector device
and shall not remain illuminated all night long.
(ap) Residential Use. Mountain Brook Subdivision is exclusively restricted to
residential uses and those related uses permitted under this Declaration. No business or
industry shall be conducted on a Lot except as expressly permitted hereunder. Use of a
portion of a residence as a business office or for other business purposes may be allowed
only on such terms and conditions as the Board may determine.
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(aq) Illegal Activities. No Owner shall Permit any use of a Lot or Common Property in
violation of any applicable Municipal Authority ordinance, or other law or regulation to
which Mountain Brook Subdivision is subject.
(ar)
Firearms and hunting. There shall be no hunting by any means in Mountain Brook
Subdivision. No one shall discharge a firearm or shoot a bow and arrow in Mountain
Brook Subdivision.
Section 2.
Variances. Subject to the provisions of the Design Guidelines, the Design
Review Committee may, at its option and in extenuating circumstances, grant variances from the
restrictions set forth in this Article or if the Design Review Committee determines in its discretion
(a) either (i) that a restriction would create an unreasonable hardship or burden on an Owner or (ii)
that a change of circumstances since the recordation of this Declaration has rendered such
restriction obsolete and (b) that the activity permitted under the variance will not have any material
adverse effect on the Owners and Residents of Mountain Brook Subdivision and is consistent with
the high quality of life intended for Owners and Residents of Mountain Brook Subdivision.
Any variance granted by the Design Review Committee under this section does not affect city
zoning standards.
ARTICLE V
ORGANIZATION OF ASSOCIATION
Section 1.
Formation of Association. The Association is a Montana nonprofit
corporation charged with the duties and invested with the powers prescribed by law and set forth
in the Articles, Bylaws, and this Declaration. Neither the Articles nor Bylaws shall, for any reason,
be amended or otherwise changed or interpreted so as to be inconsistent with this Declaration.
Section 2.
Board of Directors and Office. The affairs of the Association shall be
conducted by the Board and such officers as the Board may elect or appoint in accordance with
the Articles and the Bylaws as the same may be amended from time to time. The initial Board shall
be composed of three (3) members. The Bylaws shall determine the number of directors. The
Declarant shall determine the number of initial directors and shall appoint the initial Board
members, who need not be Owners. The initial Board members and any successors appointed by
the Declarant shall serve until the first election of Directors by Members. When the Declarant
has closed the sale of 10 or more of the Lots in Mountain Brook Subdivision, the Declarant shall
arrange and conduct the first election of directors by the Owners. As long as the Declarant owns
any Lot within Mountain Brook Subdivision, the Declarant may appoint its representative to fill
one of the authorized positions on the Board, in the event the Declarant’s votes are insufficient to
elect one of its candidates. Declarant’s elected and appointed directors need not be Owners within
Mountain Brook Subdivision.
The Board may also appoint various committees and appoint a Manager who shall, subject
to the direction of the Board, be responsible for the day-to-day operation of the Association. The
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Board shall determine the compensation to be paid to the Manager. The Board’s responsibilities
shall include, but shall not be limited to, the following:
(a)
administration, including administrative support as required for the Design
Review Committee;
(b)

preparing and administering an operational budget;

(c)

establishing and administering an adequate reserve fund;

(d)
Members;

scheduling and conducting the annual meeting and other meetings of the

(e)

establishing the amounts of and collecting assessments;

(f)

accounting functions and maintaining records;

(g)
promulgation and enforcement of the Mountain Brook Subdivision Rules
(but not the Design Guidelines);
(h)

maintenance of the Common Property; and

(i)
all the other duties imposed upon the Board pursuant to this Declaration,
the Bylaws, the Articles and the Mountain Brook Subdivision Rules.
The Board shall not, however, be responsible for those duties and areas of operation specifically
designated under the Declaration, the Articles, the Bylaws or the Mountain Brook Subdivision
Rules as the responsibility of the Design Review Committee.
Section 3.
The Mountain Brook Subdivision Rules. By a majority vote, the Board may,
from time to time and subject to the provisions of this Declaration, adopt, amend, and repeal rules
and regulations to be known as the Mountain Brook Subdivision Rules. The Mountain Brook
Subdivision Rules may restrict and govern the use of any area by any Owner; provided, however,
that the Mountain Brook Subdivision Rules shall not discriminate among Owners and shall not be
inconsistent with this Declaration, the Articles or the Bylaws.
Section 4.
Personal Liability. No member of the Board or of any committee of the
Association (including but not limited to the Design Review Committee), no officer of the
Association and no Manager or other employee of the Association shall be personally liable to any
Member or to any other person, including the Association, for any damage, loss or prejudice
suffered or claimed on account of any act, omission, error or negligence of the Association, the
Board, the Manager, any representative or employee of the Association or any committee,
committee member or officer of the Association; provided, however, the limitations set forth in

City Council Packet, November 16, 2020 Page 111 of 160

this Section 4 of Article V shall not apply to any person who has failed to act in good faith or has
engaged in willful or intentional misconduct.
Section 5.
Professional Management. The Association may carry out through the
Manager those of its functions which are properly subject to delegation. The Manager so engaged
shall be an independent contractor and not an agent or employee of the Association, shall be
responsible for managing Mountain Brook Subdivision for the benefit of the Association and the
Owners, and shall, to the extent permitted by law and by the terms of the agreement with the
Association, be authorized to perform any of the functions or acts required or permitted to be
performed by the Association itself.
ARTICLE VI
MEMBERSHIPS AND VOTING
Section 1.
Owners of Lots. Every Owner of a Lot which is subject to assessment shall
be a Member of the Association. Each such Owner shall have one Membership for each Lot owned
by the Member.
Each such Membership shall be appurtenant to and may not be separated from Ownership of
the Lot to which the Membership is attributable. There shall be only one Membership for each Lot
which Memberships shall be shared by any joint owners of, or owners of undivided interests in a
Lot.
Section 2.
Declarant. The Declarant shall be a Member of the Association for so long
as the Declarant owns any Lot in Mountain Brook Subdivision.
Section 3.
Voting. Every Lot Owner other than the Declarant shall have one vote for
each Lot owned, subject to the authority of the Board to suspend the voting rights of the Owner
for violations of this Declaration in accordance with the provisions hereof. The Declarant shall
be entitled to three (3) votes for each Lot it owns.
Section 4.
Right to Vote. No change in the ownership of a Membership shall be
effective for voting purposes unless and until the Board is given actual written notice of such
change and is provided satisfactory proof thereof. The vote for each such Membership must be
cast as a unit; fractional votes shall not be allowed. In the event that a Membership is owned by
more than one person or entity and such Owners are unable to agree among themselves as to how
their vote or votes shall be cast, their vote on the matter in question shall be determined by majority
vote of such Owners. If any Member casts a vote representing a certain Membership, it will
thereafter be conclusively presumed for all purposes that such Member was acting with the
authority and consent of all other owners of the same Membership unless objection thereto is made
at the time the vote is cast.
Section 5.
Membership Rights. Each Member shall have the rights, duties and
obligations set forth in this Declaration and such other rights, duties and obligations as are set forth
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in the Articles and Bylaws, as the same may be amended from time to time. Members have the
right to vote only for election of directors and determination of actual Annual Assessment. The
Board may allow members to vote on additional issues.
Section 7.
Transfer of Membership. The rights and obligations of an Owner (other than
the Declarant) in the Association shall not be assigned, transferred, pledged, designated, conveyed
or alienated in any way except upon transfer of ownership to an Owner’s Lot and then only to the
transferee of ownership to the Lot. A transfer of ownership to a Lot may be effected by deed,
intestate succession, testamentary disposition, foreclosure of a Mortgage or such other legal
process as now in effect or as may hereafter be established under or pursuant to the laws of the
State of Montana. Any attempt to make a prohibited transfer shall be void. Any transfer of
ownership to a Lot shall operate to transfer the Membership(s) appurtenant to said Lot to the new
Owner thereof.
ARTICLE VII
COVENANT FOR ASSESSMENTS AND CREATION OF LIEN
Section 1.
Creation of Lien and Personal Obligation of Assessments. Each Owner by
acceptance of a deed or other conveyance of a Lot (whether or not it shall be so expressed in such
deed or conveyance) is deemed to covenant and agree, to pay to the Association the following
assessments and charges: (1) Annual Assessments established by this Article VII; (2) Special
Assessments for capital improvements or other extraordinary expenses or costs established by this
Article VII; and (3) Individual Assessments for fines or damages. All such Assessments shall be
established and collected as hereinafter provided. All Assessments together with interest, costs,
and reasonable attorney’s fees, shall be a charge on the Lot and shall be a continuing servitude and
lien upon the Lot against which each such Assessment is made. Each Assessment, together with
interest, costs, and reasonable attorneys’ fees, shall also be the personal obligation of the person
who was the Owner of the Lot at the time when the Assessment fell due. The personal obligation
for delinquent Assessments shall not pass to the successors in title of the Owner unless expressly
assumed by them. Declarant shall have no liability for assessments under this Article VII for unsold
Lots.
Section 2.
Annual Assessments. Annual Assessments shall be computed and assessed
against all Lots as follows:
(a)

Common Expenses.

(i) Annual assessments shall be based upon advance estimates of the Association’s
cash requirements to provide for payment of all estimated expenses arising out of or
connected with the maintenance and operation of the Common Property and operating the
Association. Such estimated expenses may include, without limitation, the following:
Expenses of management; real property taxes and special assessments; premiums for all
insurance that the Association is required or permitted to maintain hereunder; repairs and
maintenance; fees for independent contractors or Manager; utility charges; legal and
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accounting fees; any deficit remaining from a previous period; creation of an adequate
contingency reserve, major maintenance reserve and/or sinking fund; creation of an
adequate reserve fund for maintenance, repairs, and replacement of those Common
Property that must be replaced on a periodic basis; and any other expenses and liabilities
which may be incurred by the Association for the benefit of the Members under or by
reason of this Declaration.
(b)
Annual Budget. Annual Assessments shall be determined on the basis of a fiscal
year beginning August 1 and ending July 31 next following, provided the first fiscal year
shall begin on the date of this Declaration, and, on or before June 1of each year thereafter,
the Board shall prepare and furnish to each Member, or cause to be prepared and furnished
to each Member, an operating budget for the upcoming fiscal year. The budget shall itemize
the estimated expenses for such fiscal year, anticipated receipts (if any) and any deficit or
surplus from the prior operating period. The budget shall serve as the supporting document
for the Annual Assessment for the upcoming fiscal year and as the major guideline under
which Mountain Brook Subdivision shall be operated during such annual period.
(c)
Determination of Assessment. Using the budget provided by the Board, the
Members shall, at the annual meeting each year, determine the actual Annual Assessment
for the following fiscal year by majority vote.
(d)
Notice and Payment. Except with respect to the first fiscal year, the Board shall
notify each Owner in writing as to the amount of the Annual Assessment against his or her
Lot on or before July 1 each year for the fiscal year beginning on August 1 next following.
Except as otherwise provided by the Board, each Annual Assessment shall be paid by
August 1, provided, however, the Annual Assessment for the first fiscal year shall be
$500.00 for the first fiscal year and shall be due from the Owner when the Owner closes
on the purchase of a Lot. Members shall commence payment of the full monthly
assessments against their respective Lots upon conveyance of the first Lot in Mountain
Brook Subdivision regardless of whether a residence has been constructed thereon on such
Member’s Lot. All unpaid Assessments shall bear interest at the rate of fifteen percent
(15%) per annum from August 1 until paid. The failure of the Board to give timely notice
of any Annual Assessment as provided herein shall not be deemed a waiver or modification
in any respect of the provisions of this Declaration, or a release of any Member from the
obligation to pay such assessment or any other assessment; but the date when the payment
shall become due in such case shall be deferred to a date fifteen (15) days after notice of
such assessment shall have been given to the Member in the manner provided in this
Declaration.
Section 3.

Special Assessments.

(a)
Inadequate Funds. In the event that the Association’s funds prove
inadequate at any time for whatever reason, including nonpayment of any Member’s assessment,
the Board may levy Special Assessments.
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(b)
Capital Improvements and Expenses. The Board may, in its discretion,
levy Special Assessments for capital improvements and repairs. Payment of Special Assessments
shall be due no sooner than 15 days after mailing of a notice of levy.
Section 4.
Individual Assessments. The Board may assess individual
Owners for fines and damage to Common Property
Section 5.
Liens. Every Assessment is a lien upon a Lot. The Board may file with
the Clerk and Recorder of Flathead County, or her successor, appropriate notices of lien for unpaid
Assessments.
Section 6.
Uniform Rate of Assessment. Annual and Special Assessments shall be
assessed equally among Lots. Insurance premiums shall be assessed equally.
Section 7.
Evidence of Payment of Assessments. Upon receipt of a written request
by a Member or any other person, the Association within a reasonable period of time thereafter
shall issue to such Member or other person a written certificate stating (a) that all Assessments
(including interest, costs and attorneys’ fees, if any, as provided in Sections 2 and 3 above) have
been paid with respect to any specified Lot as of the date of such certificate, or (b) if all
Assessments have not been paid, the amount of such Assessments (including interest, costs and
attorneys’ fees, if any) due and payable as of such date.
Section 8.
Initial Assessment. The initial Annual Assessment shall be $500.00, in
each case to be paid at closing of purchase from the Declarant.
ARTICLE VIII
ENFORCEMENT OF PAYMENT OF ANNUAL ASSESSMENTS,
SPECIAL ASSESSMENTS, MAINTENANCE CHARGES OF ASSESSMENT
LIEN AND OTHER COVENANTS AND RULES
Section 1.
Association as Enforcing Body. The Association, as the agent and
representative of the Members, shall have the exclusive right to enforce the provisions of this
Declaration. However, if the Association shall fail or refuse to take action to enforce this
Declaration or any provision hereof for thirty days after written request to do so, then any Member
may enforce them at his own expense or the expense of the losing party by any appropriate action,
whether in law or in equity.
Section 2.
Association’s Remedies to Enforce Payment of Annual Assessments and
Special Assessments. If any Member fails to pay the Annual Assessment or Special Assessments
when due, the Association may enforce the payment of the Annual Assessments, Special
Assessments and Assessment Liens by taking either or both of the following actions, concurrently
or separately (and by exercising either of the remedies hereinafter set forth, the Association does
not prejudice or waive its right to exercise the other remedy):
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(a)
Bring an action at law and recover judgment against the Member personally
obligated to pay the Annual Assessments, Special Assessments, or the Maintenance
Charges;
(b)
Foreclose the Assessment Lien against the Lot in accordance with the then
prevailing Montana law relating to the foreclosure of trust indentures (including the right
to recover any deficiency) including by judicial action or by advertisement or any other
means permitted by law, and the Lot may be redeemed after foreclosure sale if provided
by law.
Notwithstanding subordination of an Assessment Lien as described in Section 3 of this Article
VIII, the delinquent Member shall remain personally liable for the Assessments and related costs
after its membership is terminated by foreclosure or deed in lieu of foreclosure or otherwise.
Section 3.
Subordination of Assessment Lien to First Mortgage, Priority of Lien.
Except as above provided, the Assessment Lien shall be superior to any and all charges, liens, or
encumbrances which hereafter in any manner may arise or be imposed upon each Lot. Sale or
transfer of any Lot shall not affect the Assessment Lien; provided, however, that if the sale or
transfer is pursuant to foreclosure of a First Mortgage to which the Assessment Lien is subordinate,
or pursuant to any sale or proceeding in lieu thereof, the purchaser at the Mortgage foreclosure or
deed of trust of sale, or any grantee taking by deed in lieu of foreclosure, shall take the Lot free of
the Assessment Lien for all Annual Assessments and Special Assessments that have accrued up to
the date of issuance of a sheriff’s or trustee’s deed or deed in lieu of foreclosure.
Section 4.
Costs to be Born by Member in Connection with Enforcement of Payment
of Assessments. In any action taken pursuant to Section 2 of this Article, the Member shall be
personally liable for, and the Assessment Lien shall be deemed to secure the amount of, the
Assessments together with interest and the Association’s collection costs and attorneys’ fees.
Section 5.
Fines. In addition to the means of enforcement this Declaration, all
covenants, conditions, and restrictions applicable to Mountain Brook Subdivision may be enforced
as follows:
(a)
The Board may impose fines upon Owners for violations.
(b)
Prior to the imposition of a fine, the Board or its agent shall give the
Owner in question written notice of the violation and intended amount of the fine, and
the notice shall provide fifteen (15) days’ opportunity, after receipt of the notice, to
correct the violation so as to avoid the fine.
(c)
If the violation is remedied within the fifteen (15) day period, no fine shall
be imposed. If the violation is not corrected within the fifteen (15) day period, the Board
may, but is not required to, impose a fine, using the procedures set forth below.
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(d)
The Board may impose fines ranging from ten dollars ($10.00) to one
hundred dollars ($100) for violations continuing after the Owner’s receipt of the written
notice. Each separate day of a continuing violation may be considered a separate
violation. Imposition of a fine shall be by mailing a notice, certified mail, return receipt
requested, to all Owners of the Lot in question. In determining the appropriate amount
of a fine, the Board shall consider, among other factors:
(i)

Whether the violation threatened the health or safety of anyone,

(ii)
Whether the violation involved physical damage to
property of another, to Common Property, or to the
environment,
(iii)

The cost of remedying the violation, and

(iv)
Whether the Owner has been previously warned in writing or fined
for the same or substantially similar violations.
(e)
The notice of imposition of fine shall also give the Owner in question at
least seven (7) days’ notice of the next meeting of the Board at which the Owner may
appear to appeal the determination of violation and the fine or amount of the fine. The
Owner may appear in person, by agent or by written communication.
(f)
If a fine is neither paid nor appealed within seven days of the receipt of
notice by the Owner, then the Board may cause a lien to be filed against the Owner’s Lot
for the amount of the fine, plus the cost of filing the lien and attorney's fees. If the Owner
appeals from the Board’s notice, no lien shall be filed until the Board hears the appeal.
(g)
of each.

The Board shall keep a written record of all notices sent and the disposition

(h)
The Owner and the Board may each be represented by an attorney at all
hearings on the violation.
(i)
If the Owner wishes to appeal the Board’s decision after the Board’s hearing
of the Owner’s appeal, the Owner shall, in writing, request binding arbitration by a single
arbitrator to be agreed upon by the parties. The parties shall equally share the fees, if any,
by the arbitrator.
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ARTICLE IX
USE OF FUNDS; BORROWING POWER;
OTHER ASSOCIATION DUTIES
Section 1.
Purposes for Which Association’s Funds May Be Used. The Association
shall apply all funds and property collected and received by it (including Assessments, fees, loan
proceeds, surplus funds and all funds and property received by it from any other source) for the
common good and benefit of Mountain Brook Subdivision and the Owners and Residents by
devoting said funds and property, among other things, to the acquisition, construction, alteration,
maintenance, provision and operation, by manner or method whatsoever of any kind, all land,
properties, improvements, facilities, services, projects, programs, studies and systems, within or
adjacent to Mountain Brook Subdivision, which may be necessary, desirable or beneficial to the
general common interests of Mountain Brook Subdivision, the Owners and the Residents. The
Association's funds may also be spent for maintenance of the Common Property within Mountain
Brook Subdivision, liability insurance, communications, transportation, utilities, public services,
safety and indemnification of officers and directors of the Association. The Association also may
expend its funds as permitted under the laws of the State of Montana.
Section 2.
Borrowing Power. The Association may borrow money in such amounts, at
such rates, upon such terms and security, for such periods of time as is necessary or appropriate in
the discretion of the Board.
Section 3.
Association’s Rights in Spending Funds from Year to Year. The
Association shall not be obligated to spend in any year all the sums received by it in such year
(whether by way of Annual Assessments, Special Assessments, fees or otherwise), and may carry
forward as surplus any balances remaining. The Association shall not be obligated to reduce the
amount of Annual Assessment, as applicable, in the succeeding year if a surplus exists from a prior
year and the Association may carry forward from year to year such surplus as the Board in its
discretion may determine to be desirable for the greater financial security of the Association and
the accomplishment of its purposes.
ARTICLE X
MAINTENANCE
Section 1.
Common Property. The Association, or its duly delegated representative,
shall maintain, repair and replace and otherwise manage all Common Property, including, but not
limited to, entrance sign(s) and related lighting and landscaping, if any, located upon said
properties. All noxious weeds, as described by the Whitefish City Code, shall not be permitted to
exist upon the Common Property.
The Association shall inspect, maintain, repair, and replace, if necessary all private storm
water system components associated with the project. Inspection frequency shall be at least twice
a year (typically in the spring and fall prior to the rainy season) to ensure the proper operation of
all facilities associated with the storm water system. The system should also be inspected after
each storm event that could have adversely impacted the drainage system or in response to visible
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problems. Existing site conditions may warrant more frequent inspections and it is the
Association’s responsibility to update the Operation and Maintenance manual, as necessary. The
Association shall maintain the overall site, road, and right-of-way drainage in order to prevent any
landscaping debris, yard waste, oils, or refuse from flowing into the system.
Section 2.
Assessment of Certain Costs of Maintenance and Repair of Common
Property. In the event that the need for maintenance or repair of Common Property is caused
through the willful or negligent act of any Owner, Resident, or any family, guests, invitees or
tenants of such persons, the cost of such maintenance or repairs, along with a reasonable
administrative fee of two hundred fifty dollars ($250.00), shall be assessed against and paid by the
Owner. If not paid, the Association may file a lien for the cost, plus the lien filing fee and
attorney's fees.
ARTICLE XI
DESIGN REVIEW COMMITTEE
Section 1.
Membership. There is hereby established a Design Review Committee
which shall be responsible for the establishment and administration of the Design Guidelines and
to carry out all other responsibilities assigned to the Committee in order to carry out the purposes
and intent of this Declaration. The Committee shall be composed of three (3) or five (5) persons
(as determined by the Declarant until Declarant has closed the sale of sixty six percent (66 %) of
the Lots in Mountain Brook Subdivision, and thereafter by the Board), who need not be Members
of the Association. All of the members of the Committee shall be appointed, removed, and
replaced by Declarant in its sole discretion, until such time as the Declarant has closed the sale of
sixty six percent (66 %) of Lots in Mountain Brook Subdivision, and at that time the Board shall
succeed to Declarant's right to appoint, remove, or replace the members of the Committee.
Section 2.
Purpose. The Committee shall review, study and either approve, reject, or
request resubmittal of proposed developments and Improvements to a Lot, all in compliance with
this Declaration and the Design Guidelines adopted and established from time to time by the
Committee.
(a)
The Committee shall exercise its best judgment to see that all Structures and
other Improvements conform and harmonize with any existing Structures as to external
design, quality and type of construction, materials, color, location within a Lot, height,
grade and finished ground elevation, and all aesthetic considerations set forth in this
Declaration or in the Design Guidelines.
(b)
Consistent with Article IV, Section 1, no Improvement on a Lot shall be
erected, placed or altered on any Lot nor shall any construction be commenced until plans
for such Improvement shall have been approved by the Committee in writing; provided,
however, that improvements and alterations which are completely within a residence may
be undertaken without such approval.
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(c)
The actions of the Committee in the exercise of its discretion by its approval
or disapproval of plans and other information submitted to it, or with respect to any other
matter before it, shall be conclusive and binding on all interested parties subject to appeal
as provided in the Bylaws.
Section 3.
Expenses. Except as provided below, all expenses of the Committee shall
be paid by the Association. The Committee shall have the right to charge design review fees to
and collect construction deposits from Owners for each application submitted to it for review, in
an amount which may be established by the Board from time to time. Design review fees shall
be collected from Owners by the Committee and remitted to the Association to help defray the
expenses of the Committee’s operation. The initial design review fees filing fees shall be as
follows: 1) preliminary design review (optional) $75.00; 2) new home final construction plan &
site plan review $350.00; 3) renovation or minor addition final construction plan review $300.00;
4) resubmittal for review fee for failed submittal or for minor changes, post approval $100.00; and
5) design review consultation fee (optional) $100.00. The initial construction deposits shall be as
follows: 1) new construction $5,000.00; 2) renovations and minor building additions $3,000.00;
and 3) additional structures (fencing, etc.) $2,000.00. Design review fees and construction deposits
may be subject to reasonable increase as determined by the Board on recommendation from the
Committee. Provided, no application fee or construction deposit shall be required of the Declarant
or any of its related entities.
Section 4.
Design Guidelines and Rules. The Committee shall promulgate and
maintain Design Guidelines. The Design Guidelines shall define and describe the design standards
for Mountain Brook Subdivision and the various uses within Mountain Brook Subdivision. The
Design Guidelines may be modified or amended from time to time by the Committee. To the extent
permitted by the Design Guidelines, the Committee, in its sole discretion, may excuse compliance
with such requirements as are not necessary or appropriate in specific situations and may permit
compliance with different or alternative requirements. Compliance with the Mountain Brook
Subdivision design review process is not a substitute for compliance with all City of Whitefish,
State of Montana, and/or federal building, zoning, subdivision, or other applicable regulations and
each Owner is responsible for obtaining all approvals, licenses, and permits as may be required
prior to obtaining final approval of any improvements from the Committee and prior to
commencing construction. To the extent that any Design Guideline contradicts a provision of this
Declaration, the terms of this Declaration shall control.
Section 5.
Limitation of Liability. The Committee shall use reasonable judgment in
accepting or disapproving all plans and specifications submitted to it. Neither the Committee, nor
any individual Committee member, shall be liable to any person for any official act of the
Committee in connection with submitted plans and specifications, except to the extent the
Committee or any individual Committee member acted with malice or wrongful intent. Neither
the Board, the Design Review Committee, or any agent thereof, nor Declarant or any of its owners,
employees, agents, or consultants shall be responsible in any way for any defects in any plans or
specifications submitted, revised or approved in accordance with the provisions of this
Declaration, nor for any structural or other defects in any work done according to such plans and
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specifications. In all events the Committee shall be defended and indemnified by the Association
in any such suit or proceeding which may arise by reason of the Committee’s decision. The
Association, however, shall not be obligated to indemnify each member of the Committee to the
extent any such member of the Committee shall be adjudged to be liable for gross negligence or
willful misconduct in the performance of its duty as a member of the Committee, unless and then
only to the extent that the Court in which such action or suit may be brought shall determine upon
application that, despite the adjudication of liability but in view of all circumstances of the case,
such person is fairly and reasonably entitled to indemnification for such expense as such court
shall deem proper.
ARTICLE XII
RIGHTS AND POWERS OF ASSOCIATION
Section 1.
Association’s Rights and Powers as Set Forth in Articles and Bylaws. In
addition to the rights and powers of the Association set forth in this Declaration, the Association
shall have such rights and powers as are set forth in its Articles and Bylaws or permitted under
applicable state law and are necessary, desirable or convenient for effectuating the purposes set
forth in this Declaration. A copy of the Articles and Bylaws of the Association shall be available
for inspection at the office of the Association during reasonable business hours.
Section 2.
Association’s Rights of Enforcement of Provisions of This and Other
Instruments. The Association, as the agent and representative of the Owners and Members shall
have the right to enforce, by any proceeding at law or in equity, the Covenants set forth in this
Declaration and/or any and all covenants, restrictions, reservations, charges, fines, servitudes,
assessments, conditions, liens or easements provided for in any contract, deed, declaration or other
instrument which (a) shall have been executed pursuant to, or subject to, the provisions of this
Declaration, or (b) otherwise shall indicate that the provisions of such instrument were intended to
be enforced by the Association or by Declarant. In the event suit is brought or arbitration is
instituted or an attorney is retained by the Association to enforce the terms of this Declaration or
other document as described in this Section 2 and the Association prevails, the Association shall
be entitled to recover, in addition to any other remedy, reimbursement for attorneys’ fees, court
costs, costs of investigation and other related expenses incurred in connection therewith including
but not limited to the Association's administrative costs and fees. Said attorneys’ fees, costs and
expenses shall be the personal liability of the breaching Owner and shall also be secured by the
Assessment Lien against said Owner's Lot. If the Association should fail to act within a reasonable
time, any Owner shall have the right to enforce the Covenants set forth in this Declaration.

City Council Packet, November 16, 2020 Page 121 of 160

ARTICLE XIII
INSURANCE AND FIDELITY BONDS
Section 1.
Hazard Insurance. The Association may maintain in force insurance
meeting the following requirements: A “master” or “blanket” type policy of property insurance
may be maintained covering all insurable improvements, if any, on the Common Property,
personal property and supplies comprising a part of the Common Property or owned by the
Association and which are of a class typically encumbered by Mortgages held by institutional
Mortgage investors, but excluding land, foundations, excavations, and other items normally not
covered by such policies. As a minimum, such “master” or “blanket” policy shall afford protection
against loss or damage by fire, by other perils normally covered by the standard extended coverage
endorsement, and by all other perils which are customarily covered with respect to projects similar
to Mountain Brook Subdivision in construction, location, and use, including (without limitation)
all perils normally covered by the standard “all risk” endorsement, where such endorsement is
available. Such “master” or “blanket” policy shall be in an amount not less than one hundred
percent (100%) of current replacement cost of all elements of the Common Property covered by
such policy, exclusive of land, foundations, excavation, and other items normally excluded from
coverage.
Section 2.
Fidelity Bonds. The Association shall at all times maintain in force and pay
the premiums for “blanket” fidelity bonds for all officers, Members, and employees of the
Association and for all other persons handling or responsible for funds of or administered by the
Association. Furthermore, where the Association has delegated some or all of the responsibility
for the handling of funds to a Manager, the Manager shall provide “blanket” fidelity bonds, with
coverage identical to such bonds required of the Association, for the Manager’s officers,
employees and agents handling or responsible for funds of, or administered on behalf of, the
Association. The total amount of fidelity bond coverage required shall be based upon the
Association's best business judgment and shall not be less than the estimated maximum of funds,
including reserve funds, in the custody of the Association, or the Manager, as the case may be, at
any given time during the term of each bond.
Section 3.
Liability Insurance. The Association shall maintain in force, and pay the
premium for a policy providing comprehensive general liability insurance coverage covering all
of the Common Property. Such coverage shall be for at least One Million Dollars ($1,000,000)
for bodily injury, including deaths of persons, and property damage arising out of a single
occurrence. Coverage under such policy shall include, without limitation, legal liability of the
insureds for property damage, bodily injuries and deaths of persons in connection with the
operation, maintenance, or use of the Common Property, and legal liability arising out of lawsuits
related to employment contracts of the Association. Such policy shall provide that it may not be
cancelled or substantially modified, by any party, without at least ten (10) days’ prior written notice
to the Association.
Each insurance Policy maintained, pursuant to the foregoing Sections 1, 2, and 3, shall be
written by an insurance carrier which is licensed to transact business in the State of Montana.
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ARTICLE XIV
ADDITIONAL LAND
Section 1.

Right to Expand and State of Title to New Lots.

(a)
There is hereby granted unto Declarant, and Declarant hereby reserves, the absolute
right and option to expand Mountain Brook Subdivision at any time and from time to time by
adding to Mountain Brook Subdivision additional land. Notwithstanding any provision of this
Declaration which might be construed to the contrary, such right and option may be exercised
without obtaining the vote or consent of any other person (including the Association, any Owner
or Mortgagee) and shall be limited only as specifically provided in this Declaration. Any given
portion of the additional land shall be deemed added to Mountain Brook Subdivision at such time
as a duly approved Plat and a Declaration of Annexation containing the information required by
Section 2 below have been recorded with respect to the portion of the additional land concerned.
Declarant may add additional land to Mountain Brook Subdivision whether or not Declarant owns
any then existing Lots in Mountain Brook Subdivision.
(b) Any portions of annexed additional land may be subject to less than all of the
Covenants, in Declarant's sole discretion.
Section 2.
Procedure for Expansion. Each Declaration of Annexation by which
addition to Mountain Brook Subdivision of any portion of the additional land is accomplished shall
be executed by Declarant, shall be in recordable form, must be filed for record together with the
approved Plat reflecting the addition, in the office of the County Recorder of Flathead County,
Montana, on or before twenty-five (25) years from the date that this Declaration is recorded, and
shall contain the following information for that portion of the additional land which is being added:
(a)
Data sufficient to identify this Declaration and the Plat respecting that
portion of the additional land being added.
(b)

The legal description of the portion of the additional land being added.

(c)
A statement that such portion of the additional land shall thereafter be held,
transferred, sold, conveyed, and occupied subject to the covenants, restrictions, easements,
charges, and liens set forth in this Declaration.
(d)
A conveyance to the Association of good and marketable title, free and clear
of all liens and encumbrances to all Association Land situated in that portion of the
additional land being added.
(e)
Such other matters as may be necessary, desirable, or appropriate and as are
not inconsistent with any limitation imposed by this Declaration.
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Upon the recordation of any supplement contemplated above, it shall automatically supplement
this Declaration and any supplements previously recorded. At any point in time, the Declaration
for Mountain Brook Subdivision shall consist of this Declaration, as amended and expanded by all
supplements theretofore recorded pursuant to the terms hereof.
Section 3.
Allocation of Assessments and Voting Rights Following Expansion. Each
Lot created in annexed land shall be apportioned a share of the Common Expenses attributable to
Mountain Brook Subdivision as provided in Article VII. Each Lot and Owner shall be entitled to
votes in the Association as provided for in Article VI. Assessments and voting rights shall
commence as of the date the Declarant executes a Declaration of Annexation.
ARTICLE XV
MORTGAGEE REQUIREMENTS
Section 1.
Subordination of Lien. The lien or claim against a Lot for unpaid
Assessments or charges levied by the Association pursuant to this Declaration shall be subordinate
to the First Mortgage affecting such Lot, and the First Mortgagee thereunder which comes into
possession of or which obtains title to the Lot shall take the same free of such lien or claim for
unpaid assessment or charges, but only to the extent of assessments or charges which accrue prior
to foreclosure of the First Mortgage, exercise of a power of sale available thereunder, or taking of
a deed or assignment in lieu of foreclosure. No assessment, charge, lien, or claim which is
described in the preceding sentence as being subordinate to a First Mortgage or as not to burden a
First Mortgagee which comes into possession or which obtains title shall be collected or enforced
by the Association from or against a First Mortgagee, a successor in title to a First Mortgagee, or
the Lot affected or previously affected by the First Mortgage concerned.
Section 2.
Priority. No provision of this Declaration or the Articles gives or may give
an Owner or any other party priority over any rights of Mortgagees pursuant to their respective
Mortgages in the case of a distribution to Owners of insurance proceeds or condemnation awards
for loss to or taking of all or any part of the Lots or the Common Property.
ARTICLE XVI
TERM; AMENDMENTS; TERMINATION
Section 1.
Term; Method of Termination. This Declaration shall be effective upon the
date of recordation hereof and, as amended from time to time, shall continue in full force and effect
for a term of twenty (20) years from the date this Declaration is recorded. From and after said date,
this Declaration, as amended, shall be automatically extended for successive periods of ten (10)
years each, unless there is an affirmative vote to terminate this Declaration by the then Members
casting eighty percent (80%) of the total votes cast at an election held for such purpose or otherwise
approved in writing within the six (6) months prior to the expiration of the initial effective period
hereof or any ten (10) year extension. The Declaration may be terminated at any time if eighty
percent (80%) of the votes cast shall be cast in favor of termination at an election held for such
purpose. If the necessary votes and consents are obtained, the Board shall cause to be recorded
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with the County Recorder of Flathead County, Montana, a Certificate of Termination, duly signed
by the President or Vice President and attested by the Secretary or Assistant Secretary of the
Association, with their signatures acknowledged. Thereupon these Covenants shall have no further
force and effect, and the Association shall be dissolved pursuant to the terms set forth in its
Articles.
Section 2.
Amendments. This Declaration may be amended by recording with the
County Recorder of Flathead County, Montana, a Certificate of Amendment, duly signed and
acknowledged as required for a Certificate of Termination in Section 1 of this Article. The
Certificate of Amendment shall set forth in full the amendment adopted, and, except as provided
in this Section 2 of this Article, shall certify that an election duly held pursuant to the provisions
of the Articles and Bylaws the Members casting the votes of sixty-six percent (66 %) of the Lots
at the election voted affirmatively for the adoption of the amendment. Within twenty-five (25)
years from the date of recording this Declaration and so long as the Declarant is the owner of any
Lot in Mountain Brook Subdivision, this Declaration may be amended or terminated only with the
written approval of the Declarant. The Declarant alone may amend or terminate this Declaration
prior to the closing of a sale of the first Mountain Brook Subdivision Lot. So long as the Declarant
owns a Lot, Declarant may unilaterally amend this Declaration (1) if such amendment is to solely
comply with applicable law or correct a technical or typographical error, (2) if such amendment
does not adversely alter any substantial rights of any owner or mortgagee, or (3) in order to meet
the guidelines or regulations of a lender or insurer including, but not limited to, the Federal
National Mortgage Association, the Federal Home Loan Mortgage Corporation, the Federal
Housing Administration or the Veterans Administration or any similar agency, and such
amendments shall not require approval of any Owners.
ARTICLE XVII
MISCELLANEOUS
Section 1.
Interpretation of the Covenants. Except for judicial construction, the
Association, by its Board, shall have the exclusive right to construe and interpret the provisions of
this Declaration. In the absence of any adjudication to the contrary by a court of competent
jurisdiction, the Association’s construction or interpretation of the provisions hereof shall be final,
conclusive and binding as to all persons and property benefited or bound by the Covenants and
provisions hereof.
Section 2.
Severability. Any determination by any court of competent jurisdiction that
any provision of this Declaration is invalid or unenforceable shall not affect the validity or
enforceability of any of the other provisions hereof.
Section 3.
References to the Covenants in Deeds. Deeds or any instruments affecting
any Lot or any part of Mountain Brook Subdivision may contain the Covenants herein set forth by
reference to this Declaration; but regardless of whether any such reference is made in any deed or
instrument, each and all of the Covenants shall be binding upon the grantee-Owner or other person
claiming through any instrument and its heirs, executors, administrators, successors and assigns.
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Section 4.
List of Owners and Eligible Members. The Board shall maintain up-to-date
records showing the name of each person who is an Owner, the address of such person, and the
Lot which is owned by him. In the event of any transfer of a fee or undivided fee interest in a
Lot, either the transferor or transferee shall furnish the Board with evidence establishing that the
transfer has occurred and that the deed or other instrument accomplishing the transfer is of record
in the office of the County Recorder of Flathead County, Montana. The Board may for all purposes
act and rely on the information concerning Owners and Lot ownership which is thus acquired by
it or, at its option, the Board may act and rely on current ownership information respecting any
Lot or Lots which is obtained from the office of the County Recorder of Flathead County, Montana.
The address of an Owner shall be deemed to be the address of the Lot owned by such person unless
the Board is otherwise advised. The list of Owners shall be made available by the Board to any
Owner for noncommercial purposes upon such Owner’s written request.
Section 5.
General Obligations. Each Owner shall enjoy and be subject to all rights
and duties assigned to Owners pursuant to this Declaration. With respect to unsold Lots, the
Declarant shall enjoy the same rights and assumes the same duties with respect to each unsold Lot.
Section 6.
Rights of Action. The Association and/or any aggrieved Owner shall have
a right of action against Owners who fail to comply with the provisions of the Declaration or the
decisions of the Association.
Section 7.
Successors and Assigns of Declarant. Any reference in this Declaration to
Declarant shall include any successors to or assigns of Declarant’s rights and powers hereunder as
well as any successors or assigns of Declarant itself.
Section 8.
Gender and Number. Wherever the context of this Declaration so requires,
words used in the masculine gender shall include the feminine and neuter genders; words used in
the neuter gender shall include the masculine and feminine genders; words in the singular shall
include the plural; and words in the plural shall include the singular.
Section 9.
Captions and Titles. All captions, titles or headings of the Articles and
Sections in this Declaration are for the purpose of reference and convenience only and are not to
be deemed to limit, modify or otherwise affect any of the provisions hereof or to be used in
determining the intent or context thereof.
Section 10.
Notices. Any notice permitted or required to be delivered as provided herein
may be delivered either personally or by mail. If delivery is made by mail, it shall be deemed to
have been delivered twenty-four (24) hours after a copy of the same has been deposited in the
United States mail, postage prepaid, addressed to such person at the address given by that person
to the Association for the purpose of service of such notice or to the address of the lot of such
person if no address has been given. Such address may be changed from time to time by notice in
writing received by the Association. Notice to the Board or to the Design Review Committee shall
also be delivered or mailed to the Declarant.
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Section 11.
Consent of Lieu of Vote. In any case in which this Declaration requires for
authorization or approval of a transaction, the assent or affirmative vote of a stated percentage of
the votes present or represented at a meeting, such requirement may be may satisfied by obtaining,
with or without a meeting, consents in writing to such transaction from Members entitled to cast
at least the stated percentage of all Membership votes outstanding in connection with the class of
membership concerned. The following provisions shall govern any application of this Section 11:
(a)
all necessary consents must be obtained prior to the expiration of ninety (90)
days after the first consent is given by any Member;
(b)
the total number of votes required for authorization or approval under this
Section 11 shall be determined as of the date on which the last consent is signed;
(c)
except as provided in the following sentence, any change in ownership of a
Lot which occurs after consent has been obtained from the Owners thereof shall not be
considered or taken into account for any purpose;
(d)
unless the consent of all Members whose Memberships are appurtenant to
the same Lot are secured the consent of none of such Members shall be effective.
Section 12.
Tax Collection from Lot Owners by Flathead County Authorized. It is
recognized that, under the Declaration, the Association will own the Association Land and that it
will be obligated to pay property taxes to Flathead County. It is further recognized that each Owner
of a Lot is a Member of the Association and as part of its monthly assessment will be required to
pay to the Association its pro rata share of such taxes. Notwithstanding anything to the contrary
contained in this Declaration or otherwise, Flathead County shall be and is authorized to collect
such pro rata share (an equal basis) of taxes directly from each Owner by inclusion of said share
with the tax levied on each Lot. To the extent allowable, Flathead County is hereby directed so to
do. In the event that an assessor shall separately assess Association Land to the Association, the
Board of Directors may pay such taxes, and include the taxes in the regular Assessment budget.
Section 13.
Liability for Willful or Negligent Damage. Maintenance, repair or
replacement of all or any part of the Common Property arising out of or caused by the willful or
negligent act of an Owner or Resident shall be done at said Owner’s expense or a Maintenance
Charge therefor shall be made against its Lot.
Section 14.
Enforcement. The Declarant, the Design Review Committee, the
Association, any Owner or the applicable Flathead County agency shall have the right to enforce,
by any proceeding in law or in equity, all restrictions, conditions, covenants, reservations, liens
and charges now or hereafter imposed by the provisions of this Declaration. Failure by the
Declarant, Design Review Committee, the Association, any Owner or Flathead County to enforce
any covenant or restriction herein contained shall in no event be deemed a waiver of the right to
do so hereafter.
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Section 15.
Enforcement of Covenants. In the event of any act or condition of noncompliance of the covenants contained in this Declaration by an Owner, the Design Review
Committee or the Association shall provide to the Owner a notice on non-compliance and demand
that said Owner take any and all steps necessary to correct said act or condition of non-compliance
within fifteen (15) days. If the Owner fails to terminate or correct the non-complying act or
condition within fifteen (15) days, then the Association, the Design Review Committee or their
duly authorized agents, in furtherance of the general health, welfare and safety of the Owners, shall
have the right to undertake any and all action that they in their sole discretion deem necessary and
reasonable under the circumstances in order to terminate or correct the act or condition of
noncompliance including without limitation, imposing fines, obtaining legal or equitable relief
including injunctions or orders of specific performance, foreclosing liens and terminating any
unsafe or hazardous activity. In the event of an emergency arising from any act or condition of
non-compliance which the Association or the Design Review Committee determines to constitute
or pose a health hazard or dangerous condition threatening the life or safety of any persons, the
Association or the Design Review Committee or their duly authorized agent shall be entitled to
immediately undertake any and all action that it determines in its sole discretion to be reasonable
and necessary, without notice to the Owner, in order to terminate, eliminate, remove or correct the
dangerous or hazardous non-complying act or condition including, without limitation, obtaining
legal or equitable relief including injunctions or orders of specific performance and/or entering
upon the premises in order to undertake corrective action. The Owner of the Lot on which any
such non-complying act or condition exists shall solely be responsible for repaying to the
Association or the Design Review Committee any and all costs incurred by the Association or the
Design Review Committee, including attorney’s fees and costs of court, in terminating or
correcting the non-complying act or condition on the Lot. The Association shall further be entitled
to a lien upon said Owner’s Lot in the amount of such costs, including attorney’s fees and costs of
court, the creation, maintenance and foreclosure of which lien is to be governed by the same terms
and conditions as those governing the creation, maintenance and foreclosure of liens for unpaid
Assessments to the Association as set forth in this Declaration.
IN WITNESS WHEREOF, the Declarant has executed this Declaration on
_________________________, 2020.
DECLARANT:
334 CENTRAL, LLC
By: Compass Construction, LLC, Member
__________________________________
By: Bill Goldberg, Member
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STATE OF MONTANA
)
ss:
COUNTY OF FLATHEAD )
Signed or acknowledged before me on __________________, 2020, by Bill Goldberg, as
Member of Compass Construction, LLC, Member on behalf of 334 Central, LLC.
__________________________________
Print name: ________________________
Notary Public for the State of Montana
Residing in: ______________, Montana
My commission expires: ______________
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From:
To:
Date:
Subject:

Travis Tveidt <ttveidt@cityofwhitefish.org>
Joe Bushong <Joe.Bushong@tdhengineering.com>
1/23/2020 8:19 AM
RE: hydrant flow for 140 Armory Rd.

Joe
Yes the hydrant locations and spacing will work for the Whitefish fire Department.

Travis Tveidt
Asistant Fire Chief / Fire Marshal
City of Whitefish Fire Department
275 Flathead Avenue - PO Box 158
Whitefish, Montana 59937
ttveidt@cityofwhitefish.org<mailto:ttveidt@cityofwhitefish.org>
Office: (406) 863-2481
Cell: (406) 607-0637
Fax: (406) 863-2499

From: Joe Bushong <Joe.Bushong@tdhengineering.com>
Sent: Wednesday, January 22, 2020 4:50 PM
To: Travis Tveidt <ttveidt@cityofwhitefish.org>
Subject: Re: hydrant flow for 140 Armory Rd.
Thanks for sending this over Travis. I have two other things I wanted to run by you. I have attached our current hydrant layout for the
development (see 1st attachment), could you please review and see if the proposed number of hydrants and spacing are adequate? Also, one of
our conditions of approval from Public Works was that the "Proposed building on Lot 5 needs to be sprinkled or a turn-around constructed on the
property if any future structure is greater than 150-feet away from a hydrant." Will the proposed hydrant meet this requirement (see 2nd
attachment) or do you think we will need to provide an easement and extend it onto lot 5 to meet this condition? We are trying to avoid having to
provide sprinklers or a turn-around if possible.
Please let me know.
Thanks,

Joe Bushong, EI | Civil Engineer
TD&H Engineering
450 Corporate Dr, Suite 101 | Kalispell, MT 59901
t:406.751.5251 | c:208.709.1225
www.tdhengineering.com<http://www.tdhengineering.com/>

>>> Travis Tveidt <ttveidt@cityofwhitefish.org> 1/22/2020 11:39 AM >>>
Joe
Here is the hydrant flow you had requested.

Travis Tveidt
Asistant Fire Chief / Fire Marshal
City of Whitefish Fire Department
275 Flathead Avenue - PO Box 158
Whitefish, Montana 59937
ttveidt@cityofwhitefish.org
Office: (406) 863-2481
Cell: (406) 607-0637
Fax: (406) 863-2499

-----Original Message----From: ITAdmin <itadmin@cityofwhitefish.org>
Sent: Wednesday, January 22, 2020 11:36 AM
To: Travis Tveidt <ttveidt@cityofwhitefish.org>
Subject: Scan from Sharp MFP City of Whitefish
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Reply to: Sharp 4101 <itadmin@cityofwhitefish.org> Device Name: Not Set Device Model: MX-4101N
Location: Not Set
File Format: PDF (Medium)
Resolution: 300dpi x 300dpi
Attached file is scanned image in PDF format.
Use Acrobat(R)Reader(R) or Adobe(R)Reader(R) of Adobe Systems Incorporated to view the document.
Adobe(R)Reader(R) can be downloaded from the following URL:
Adobe, the Adobe logo, Acrobat, the Adobe PDF logo, and Reader are registered trademarks or trademarks of Adobe Systems Incorporated in the
United States and other countries.
http://www.adobe.com/
EXTERNAL SENDER verified by City of Whitefish IT
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From:
To:
CC:
Date:
Subject:

"Schlecht, Josh W - Whitefish, MT" <Joshua.W.Schlecht@usps.gov>
Joe Bushong <Joe.Bushong@tdhengineering.com>
"Stewart, Mary R - Whitefish, MT" <Mary.R.Stewart@usps.gov>
10/22/2020 1:14 PM
RE: RE: [EXTERNAL] K19-012 Mountain Brook Subdivision

Mr. Bushong,
I approve this location. If you need any further letters or communication please feel free to let Mary or I know. Sorry for the delay.
Sincerely,
Josh Schlecht
Postmaster
424 Baker Ave
406-862-2151
Whitefish, MT 59937
Joshua.w.schlecht@usps.gov
[USPS]

From: Joe Bushong [mailto:Joe.Bushong@tdhengineering.com]
Sent: Thursday, October 22, 2020 12:02 PM
To: Schlecht, Josh W - Whitefish, MT <Joshua.W.Schlecht@usps.gov>
Cc: Stewart, Mary R - Whitefish, MT <Mary.R.Stewart@usps.gov>
Subject: Fwd: RE: [EXTERNAL] K19-012 Mountain Brook Subdivision
CAUTION: This email originated from outside USPS. STOP and CONSIDER before responding, clicking on links, or opening attachments.
Joshua,
Per our phone conversation earlier, I have forwarded what I sent Mary yesterday. If we can get approval of the off-street mail facilities for the
development I would appreciate it!
Please let me know if you need any additional information.
Thank you,
Joe Bushong | Civil Engineer
TD&H Engineering
450 Corporate Dr, Suite 101 | Kalispell, MT 59901
t:406.751.5251
www.tdhengineering.com<http://www.tdhengineering.com/>
>>> Joe Bushong 10/21/2020 3:22 PM >>>
Good Afternoon Mary,
I wanted to follow up with you and close the loop in regards to the 16 unit lock box and parcel locker for the Mountain Brook Subdivision
project. We are currently working on our final plat application and require approval of the common off-street mail facilities from the post office.
Per your original email correspondence with Wil, we had designed a 16-unit lock box and parcel locker that faces Armory Road and have
supplied roughly 60' of pullout area. I have attached the design that was built as well as a photo of the lock box and parcel locker. Could you
please review the attachments and if satisfactory, provide approval on the mailbox for the development? This is fairly time sensitive for us,
anything that you can do to expedite the process would be greatly appreciated!
Please let me know if you require any additional information to complete your review.
Thank you,
Joe Bushong | Civil Engineer
TD&H Engineering
450 Corporate Dr, Suite 101 | Kalispell, MT 59901
t:406.751.5251
www.tdhengineering.com<http://www.tdhengineering.com/>
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>>> Wil Goodpaster 10/21/2020 2:25 PM >>>
FYI - See email below
>>> "Stewart, Mary R - Whitefish, MT" <Mary.R.Stewart@usps.gov<mailto:Mary.R.Stewart@usps.gov>> 2/28/2020 11:50 AM >>>
The location you have on the bottom of the arrow on the Preliminary road profile map, would be a perfect location for a 16 unit lock box and
parcel lockers. We would need the area to be inset so the vehicle could pull in, stop and deliver to the lockboxes that will face the street, and pull
out. It has to be a 30’ total pullout, from start to exit. Please contact me for further information, but that should give you a good idea of our
expectations.
Thank you,
Mary Stewart
Customer Service Supervisor
424 Baker Ave
Whitefish, MT 59937
(406) 862-2151

From: Wil Goodpaster [mailto:Wil.Goodpaster@tdhengineering.com]
Sent: Wednesday, February 26, 2020 11:16 AM
To: Stewart, Mary R - Whitefish, MT <Mary.R.Stewart@usps.gov<mailto:Mary.R.Stewart@usps.gov>>
Subject: [EXTERNAL] K19-012 Mountain Brook Subdivision
Hello there Mary,
Please take a look at the attached and let me know your thoughts for the cluster placement. I was curious if this will require a pullout or able to set
the box behind the curb/edge of pavement. I have pointed out a couple locations that will work with the existing grades and ADA requirements. I
am hoping to have this location finalized in the next couple days to produce an updated design package for the client early next week.
Thanks,

Wil Goodpaster l Engineer
TD&H Engineering
450 Corporate Drive, Suite 101 l Kalispell, MT 59901
D:406.751.5241
www.tdhengineering.com<http://www.tdhengineering.com>
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Joe,
I have attached the addresses for Mountain Brook Subdivision. Please forward the plat for WF-57 for me
to address.
Thank you,

Michelle Howke
Administrative Services Director/City Clerk
PO Box 158/418 E. 2nd Street
Whitefish, MT 59937
mhowke@cityofwhitefish.org
406-863-2402
STAY CLEAN, CAREFUL AND CONNECTED
From: Joe Bushong <Joe.Bushong@tdhengineering.com>
Sent: Tuesday, October 20, 2020 5:09 PM
To: Michelle Howke <mhowke@cityofwhitefish.org>
Subject: WF-57 Subdivision and Mountain Brook Subdivision - Final Plat Application - Addresses and
Written Confirmation
Good Afternoon Michelle,
We are preparing the final plat applications for both the WF-57 & Mountain Brook subdivision projects in
Whitefish. I was wondering if it would be possible for you to provide me with addresses and written
confirmation for both projects?
Please let me know if you require any additional information in order to assign addresses and write a
confirmation letter and I will track it down for you.
Thank you,

Joe Bushong | Civil Engineer

TD&H Engineering
450 Corporate Dr, Suite 101 | Kalispell, MT 59901
t:406.751.5251
www.tdhengineering.com

EXTERNAL SENDER verified by City of Whitefish IT
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125
LOT 2

132

SEE DETAIL B

NET=0.385 AC.
GROSS=0.397 AC.

NET=0.448 AC.
GROSS=0.461 AC.

138

144

M O U N T A I N

DRAINAGE
TRACT A
0.170 AC.

LOT 6

NET=0.409 AC.
GROSS=0.422 AC.

LOT 1

NET=0.344 AC.
GROSS=0.355 AC.

139

151

LOT 3

NET=0.344 AC.
GROSS=0.355 AC.

145
155
LOT 8

NET=0.344 AC.
GROSS=0.355 AC.

B R O O K

A R M O R Y

R O A D

SEE DETAIL A

LOT 5

LOT 4

NET=0.344 AC.
GROSS=0.355 AC.

LOT 7

NET=0.344 AC.
GROSS=0.355 AC.

157

LOT 9

152

NET=0.344 AC.
GROSS=0.355 AC.

163

LOT 10

NET=0.344 AC.
GROSS=0.355 AC.

L A N E

158

LOT 11

NET=0.344 AC.
GROSS=0.355 AC.

169
LOT 12

NET=0.344 AC.
GROSS=0.355 AC.

175
LOT 13

NET=0.344 AC.
GROSS=0.355 AC.

181
LOT 14

NET=0.344 AC.
GROSS=0.355 AC.

187

LOT 15

NET=0.344 AC.
GROSS=0.355 AC.

193

SEE DETAIL C

A R M O R Y
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R O A D

From:
To:
Subject:
Date:

Persinger, Jacob
Joe Bushong
RE: Mountain Brook Subdivision - Whitefish, MT - Republic Services Approval
Monday, November 9, 2020 9:40:26 AM

Joe, the site plan for the Mountain Brook Subdivision looks suitable for servicing with individual
containers at the curb. I see not issues and have no concerns, North Valley Refuse will service this
subdivision for refuse collection.
From: Joe Bushong <Joe.Bushong@tdhengineering.com>
Sent: Friday, November 6, 2020 4:18 PM
To: Persinger, Jacob <JPersinger@republicservices.com>
Subject: Mountain Brook Subdivision - Whitefish, MT - Republic Services Approval

Note that (Joe.Bushong@tdhengineering.com) is an external email. Report suspicious emails
by clicking on “Report Phishing"
Good Afternoon Jake,
I am contacting you in regards to the Mountain Brook Subdivision project located off of Armory Road in
Whitefish Montana. We have a 15 lot residential subdivision and are currently going through the final plat
process for the project and require approval for the refuse/recycling locations. I believe the intent is for each lot
to have their own personal trash receptacle that they can roll out for curb side pickup on Mountain Brook Lane
(new street through subdivision). Could you please review the attached site layout and if satisfactory, provide
me with written confirmation/approval for the development?
Please let me know if you have any questions or require additional information in order to complete your
review.
Thank you and have a great weekend!

Joe Bushong | Civil Engineer

TD&H Engineering
450 Corporate Dr, Suite 101 | Kalispell, MT 59901
t:406.751.5251
www.tdhengineering.com
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City of Whitefish
Department of Public Works

418 E. 2nd Street | PO Box 158
Whitefish, MT 59937
(406) 863-2460 | Fax (406) 863-2419

November 10, 2020
Mayor Muhlfeld and City Councilors
City of Whitefish
Whitefish, Montana

Approval of a Tourism Grant Application for
“Improving Outdoor Recreation Experiences in Whitefish”
Introduction/History
The Montana Office of Tourism and Business Development offers a Tourism Grant that awards
funds to projects that strengthen Montana’s economy through the development and
enhancement of the State’s tourism and recreation industry. Funds are awarded annually and
the 2021 application cycle for the tourism grant program is open until 11/30/2020.
The City has been working for the past year on the final design and construction of the Baker
Avenue Underpass. The project is a key component of the Downtown Business District Master
Plan and will provide a direct linkage between Depot Park and areas to the west. While
construction of the underpass is nearly complete, one of the elements that has not been decided
is the public art component of the project.
On a related front, Whitefish Legacy Partners (WLP) has successfully won and managed two
separate Tourism Grants totaling $95,000 to help develop the Whitefish Trail. One of the projects
was a partnership with the City that helped pay for new recreational wayfinding signs along the
City’s bicycle and pedestrian paths, as well as new vehicular Whitefish Trail signs at various
trailheads.
Current Report
The City approached Stumptown Art Studio earlier this year to begin working on concepts for a
public art display of the Baker Avenue Underpass. Some ideas were discussed with Council during
the work sessions that were held on 2/3/2020 and 2/18/2020, however these discussions were
general in nature and there have not been any budget allocations committed to this aspect of
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Approval of Tourism Grant Application for
Improving Outdoor Recreation Experiences in Whitefish
November 10, 2020

Page | 2 of 3

the project. Staff feels strongly that a well‐designed artistic component within the tunnel will
help promote the project and reduce the likelihood of graffiti on the walls.
The Stumptown Art Studio created a committee earlier this year to work on various design
concepts for the tunnel walls. The committee focused their efforts on designs that could be
enhanced by the “tunable” LED lights the City incorporated into the tunnel design. The
committee has been meeting with city staff and the WGM design engineer over the past few
months and the recommended concept is provided with this staff report. The proposal is called
“Reflections of Whitefish” and will incorporate a multi‐media art installation through the tunnel.
The art will represent geographical features of the Flathead Valley, sculpted in durable glass
panels, and attached over a painted background on the walls of the tunnel.
Meanwhile, WLP has recently approached the city to team up on another round of wayfinding
improvements. This project will focus on updating the existing downtown wayfinding signs to
include the Whitefish Trail and will help further integrate the City’s bike and pedestrian paths
with the expansive Whitefish Trail network on the lands surrounding town.
Stumptown Art Studio and WLP have teamed up on these projects and seek the City’s partnership
to apply for the current Tourism Grant cycle. The joint grant application, which has a working
title of Improving Outdoor Recreation Experiences in Whitefish, will help locals and visitors locate
the Whitefish Trail via updated vehicular signs, navigate local bike and pedestrian paths with new
trail‐side directional signs, and enjoy inspiring community‐driven artwork along the way.

Financial Considerations
The Tourism Grant Program is funded by the 4% Lodging Facility Use Tax ‐ commonly known as
the “Bed Tax”. Of the collected bed tax distributed to the Montana Office of Tourism and
Business Development, approximately $750,000 is awarded annually through grants which fund
two‐thirds of eligible project expenses.
The estimated cost of the Baker Underpass Public Art Project is $39,000, which translates to a
grant request of $26,000. The remaining $13,000 would be split between the City and the studio.
The City may contribute by covering the cost of painting a base coat on the tunnel walls and
ceiling.
The estimated cost of the Wayfinding Project is $16,000 and the grant request would be for
$10,500. The required match of $5,500 would be covered by a $2,500 match from the Whitefish
Convention and Visitors Bureau, and $3,000 from the City. The City’s share will be paid through
equipment and labor provided by the Public Works Department to install the signs.
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In summary, total project costs are $55,000, broken down as follows:
Tourism Grant:
Stumptown Art Studio:
City of Whitefish (cash):
City of Whitefish (Labor & Equipment):
Whitefish CVB:
Total

$36,500
$6,500
$6,500
$3,000
$2,500
$55,000

Recommendation
Diverse recreational experiences make Whitefish an amazing tourism destination as well as a
vibrant local community to live and raise a family. The proposed project will add depth to these
experiences, while expanding existing community partnerships through the collaboration
between WLP, Stumptown Art Studio, and the City.
Therefore, it is the recommendation of staff that the City work with the Stumptown Art Studio
and Whitefish Legacy Partners to co‐sponsor an application for the 2021 tourism grant.

Sincerely,

Craig Workman, P.E.
Director of Public Works
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Reflections of Whitefish
Baker Street Underpass Glass Installation
By Stumptown Art Studio
145 Central Ave.
Whitefish, MT 59937
www.stumptownartstudio.org

Stumptown Art Studio will create a multi media art installation in the Baker Street underpass
pedestrian tunnel. The art will represent the geographical and water features of the local
area. On one side of the tunnel, visitors will see the Whitefish Mountain range stretching
into the Canadian Rockies. Prominent peaks will be sculpted in glass and attached over the
painted background of the range. On the other side of the tunnel, visitors will see sculpted
glass water pattens over a mural of Whitefish lakes and waterways.
A new lighting system will be installed along the roof of the tunnel. This new system allows
us to control the colors that are projected onto the walls. A tunable strip of lights could be
installed along the floor that project up onto the walls creating a variable lighting scene,
working from sunrise, to blue midday skies, a golden afternoon sunset and beautiful
northern lights at night. As the lights move through the glass panels, they will cast patterns
and reflections onto the wall.
The combination of a softly painted mural, overlaid sculpted glass panels and a dynamic
lighting system, will make this art work a truly magical and immersive experience.

Sketch of tunnel interior
Glass panels attached and
set about 2 inches off the
wall
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Example of light reflecting through a
piece of cast glass.

Example of a dimensional sculpted glass
piece.
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Example of cast glass art. Notice the
layers and texture in this piece.

This is an example of cast glass panels used as
a wall installation. The panels are thick, strong
and translucent.
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Example of glass color palette.

Example of a glass panel in kiln,
before firing.
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Example of glass art, textured areas vs.
smooth areas.
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CITY MANAGER’S REPORT
November 10, 2020

CAPITAL PROJECT UPDATES
Update from Public Works Director Craig Workman:
Baker Avenue Underpass
The final section of the 12-segment underpass was placed on Monday, November 2, 2020. This
allowed the contractor to begin construction of the wing walls on the west side of the project. It
is anticipated that paving on top of the remainder of the structure will be completed the week of
November 10th, which will allow normal vehicular and pedestrian traffic to resume. Plenty of
work remains including concrete flatwork under the tunnel, path connections on either side of the
structure, lighting, railings, and landscaping. It is anticipated that the contractor will get as far as
they can before going into winter shutdown. To date we have paid LHC $730K of a $1.65M
contract.
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State Park Road Reconstruction
Paving on State Park Road took place the week of November 2nd and the roadway is now open to
two-way traffic. City staff is optimistic that the contractor will be able to reach substantial
completion before winter shutdown, but some significant items remain at the time of this update.
This work includes approximately 1,500 feet of shared use path, fencing along the golf course,
topsoil, and completion of the lighting system. To date we have paid LHC $1.96M of a $2.76M
contract.
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Wastewater Facility Improvement
Swank continues to make excellent progress on the wastewater treatment plant. The exterior shell
of the building is now complete including the “grit building” which has now been erected. The
site is a buzz with plumbers and electricians working inside the structure and many of the
components within the reactors are being installed. I’m also happy to report the existing
wastewater lagoons are performing well during the construction. Swank Enterprises is about 50%
complete with the project and billed $12.1M of a $20.2M contract, which includes the purchase of
the majority of the treatment equipment that has yet to be installed.
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Water Source & Treatment Capacity Expansion
Construction is well underway at the water treatment plant. The largest inconvenience to the public
is now complete as Northwestern Energy has finished the relocation of their natural gas facilities
in Reservoir Road and the installation of the deep sanitary sewer is over. Additional work in
Reservoir Road is required next spring to construct a large distribution watermain to handle the
increased capacity of the plant, however this work is not expected to require the same delays as
the construction that took place this fall. Temporary asphalt trench patches will be placed this fall
and permanent roadway repairs will be completed next year upon completion of the watermain
construction. The new contact adsorption clarifiers are expected to arrive later this month and the
precast wall and roof panels are expected onsite next month. Installation of the clarifiers will allow
the wall and roof panels to go up so Swank can continue work through the winter. Permanent
stabilization of the slope has been completed with drilled soil anchors and the creek bypass work
has been completed. Both of these tasks were required to allow for the expanded building
footprint. To date, Swank has billed $1.1M of a $9.3M contract.
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Edgewood and Texas Reconstruction Project
The next job in the Resort Tax lineup will consist of reconstructing Texas Avenue from Edgewood
Place to the northern city limits and Edgewood Place from Colorado Avenue to the eastern city
limits. The City has selected the engineering firm of Robert Peccia & Associates (RPA) to assist
them with project management, public involvement, surveying, and civil engineering. The project
will include roadway reconstruction, a bicycle/pedestrian path, decorative street lighting and
drainage improvements. It is expected that the project will be phased with Edgewood Place being
reconstructed in 2021 and Texas Avenue in 2022.
Update from Parks & Recreation Director Maria Butts:
Armory Park
We have received two proposals from engineering firms (RPA and Jackola) for the Armory Park
Master Plan. The committee will be reviewing the proposals and ranking them in accordance with
our consultant selection policy. We plan to interview qualified applicants the week of November
16th and should have a recommendation for the City Council’s approval by the December 7th City
Council meeting.
The Armory Park playground has been installed and inspected by our certified playground
inspector, Steve Bullemer. We have a bit of landscaping to complete in the spring, but otherwise
the playground is complete.
Depot Park – Whitefish Rising
The finishing touches of the final phase of Depot Park Improvement Project were made with the
installation of the bus stop near the O’Shaughnessy Center and the placement of the Whitefish
Rising sculpture back near Depot Park in its new home on the west side of Central Avenue.
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COVID-19 PANDEMIC
The Whitefish COVID-19 Task Force has met twice so far with a third meeting schedule for
Thursday, November 14th. As you know, the purpose of this Task Force is to encourage community
wide implementation of recommended and required health measures to slow the spread of COVID19, support our hospitals and clinics, keep our businesses and schools open, and support our first
responders and front-line workers. A messaging campaign outline prepared by the communication
and marketing professionals on the Task Force was approved last Thursday. Our first video is
schedule for release on Friday, November 13th. The campaign includes paid advertising on social
media, banners for downtown, takeout boxes for restaurants with messaging printed or affixed,
and posters for businesses just to name a few. To ensure funding is available for the paid marketing,
purchase of physical assets and supplies, and the contracting of professionals, a meeting has been
scheduled with the Whitefish School District and North Valley Hospital, both of whom have
offered support. However, today I received great news that the City is pre-approved from the
State’s Budget Office that the campaign assets (physical and digital) and the costs for contracting
with communications professionals working on this project are eligible for CARES Act
reimbursement. As the Task Force continues to work diligently and with urgency, I will provide
an update at the City Council meeting.
MEETINGS
On Wednesday, November 4th, Fire Chief Page and I met with the negotiating team for the
Whitefish Fire Service Area (WFSA). We reached a verbal agreement that the WFSA negotiating
team said they would take to the Board for consideration. If the WFSA agrees to our latest offer,
we will prepare a written draft for official consideration by the WFSA Board and the City Council.
It will likely be January before any City Council action can be taken since the WFSA does not
meet in December.
REMINDERS
City Hall will be closed November 26th and 27th for Thanksgiving Day and Heritage Day, a City
established holiday for employees on the Friday following Thanksgiving Day.
NEXT CITY COUNCIL MEETING
The next City Council meeting will be held remotely via WebEx on Monday, December 7th. For
the work session, the City Council will interview applicants for board and committee openings.
Staff will present for City Council discussion and direction, the draft request for proposals for
recycling services at the new central recycling site location.
Respectfully submitted,
Dana M. Smith, CPA
City Manager
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The following pages were handed out at the City Council meeting the night of the meeting. They are
included here as an addendum to the packet.

Michelle Howke
From:
Sent:
To:
Cc:
Subject:

Chris Schustrom <chris@gardenwallinn.com>
Monday, November 16, 2020 11:52 AM
'John Muhlfeld'; Andy Feury; Ryan Hennen; Steve Qunell; Rebecca Norton; Frank
Sweeney; Ben Davis
Dana Smith; Michelle Howke; Maria Butts; Craig Workman; dougreed4@gmail.com
Input for resort tax renewal discussion - City Council Work Session Monday November
16, 2020

Good morning, John, Andy, Frank, Ryan, Rebecca, Steve, Ben,
Based on my experience as a longtime member of the Resort Tax Monitoring Committee I would like to
suggest an improvement to how our resort tax streets, sidewalks, etc. language allows “street” funds to be
spent.
Currently, the language for the renewal of the resort tax “streets” section reads “B.
Provision for the repair, maintenance, and improvement of existing streets, storm sewers, all underground utili
ties, sidewalks, curbs and gutters, in an amount equal to fifty‐
eight percent (58%) of the two three percent (23%) resort tax revenues derived during the preceding fiscal year
;” This language limits the use of these funds to complete reconstruction of existing streets, sidewalks, etc. as
one project.
Currently, there are numerous streets and some cross streets on the way to Muldown Elementary School and
Whitefish High School that do not have sidewalks. This requires students, parents, and residents to walk in
these streets on their way to school or throughout their neighborhoods. This is a growing safety and
pedestrian and bicycle transportation issue. In the past, sidewalk replacement projects were undertaken with
TIF funding. With the sunset of TIF, this option no longer exists.
We have an adopted transportation plan that calls for an approach to transportation that supports a
“complete streets” approach to our transportation grid. With a change to the language in this section,
projects to improve our transportation grid by adding sidewalks to existing streets without the need to
completely rebuild the street could be undertaken at the same time other complete reconstruction projects
are undertaken in order to accomplish our transportation goals and use resort tax funds in a more efficient
and broadly beneficial way for our citizens. It would also provide more opportunities for the community to
see the benefits of the resort tax.
The resort tax has been very successful in aiding in the reconstruction of our streets, providing property tax
relief and conserving and protecting our water supply through the purchase of a conservation easement in
Haskill Basin. I applaud you, current and previous city staff, and previous elected officials’ foresight in
supporting the resort tax.
I am also very pleased to see the proposed increase in allocation to the bike path and parks portion of the
resort tax collections, especially for use in repairing, maintaining, and completing improvements to our
pedestrian/bike path system.
1

Sincerely,
Chris
Resort Tax Monitoring Committee Member
Chris Schustrom | The Garden Wall Inn | 504 Spokane Ave | Whitefish, Montana | 406-862-3440 | c. 406-260-1198

EXTERNAL SENDER verified by City of Whitefish IT
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Expenses

Income

Maintenance
• Trailhead maintenance

•
•

Trail maintenance

•
•
•

•

•

•

•

Vault toilet cleaning and supplies, plowing, trash services,
dust abatement, sign replacement, kiosk repair
Seasonal staff, volunteer workers comp., tools and PPE, sign
replacement, bench repairs, noxious weed management,
periodic trail re-routes and major tread improvements

Structure Maintenance
•

Annual re-staining, periodic minor and major repairs

Operations
• Full-time staff position
• Annual trail licenses (Spencer Mountain, Swift Creek, Lupfer)
• City Support (contract management, partner relations)
• Operating contracts

WT Endowment annual distribution
WLP in-kind contributions, WT Friends &
Families, WT Adopt-a-Trail, WT Events
WT partner contributions
WT Grants
WT in-kind volunteers

Whitefish Trail Long-Term Operations & Maintenance
$300,000.00

$250,000.00

$200,000.00

$150,000.00

$100,000.00

$50,000.00

$2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

Total Expenses

Total Income

Percent Increase of WT Long-Term O&M Expenses 2025-2045
Increase from new
infrastructure
9%

Increase from growing trail
use
23%

Increase from inflation
68%

Whitefish Trail Endowment

$100,000
$2,500,000.00
$90,000

$80,000

$70,000
$1,500,000.00
$60,000

$50,000
$1,000,000.00
$40,000

$500,000.00

$30,000
2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039 2040 2041 2042 2043 2044 2045

WT Endowment Fund Total

WT Endowment Annual Distribution

Annual Distribution

Endowment Total

$2,000,000.00

PROTECTING THE LEGACY OF

SMITH LAKE

Simply put, Smith Lake is a community gem. The lake and surrounding open lands provide important wildlife habitat, scenic
viewsheds, and critical watershed protection of Whiteﬁsh Lake. The landscape also oﬀers opportunities for sustainable timber
management, improved ﬁre resilience, and high-quality recreation. Right now, we have the chance to protect these important
community lands and ensure public access for future for generations.
Instead of private homesites lining the shores of Smith Lake, we see grandparents baiting hooks for their eager grandchildren.
We see a vibrant future for these lands that includes improved public access, clean water, and healthy forests. No large estate
homes, septic tanks, or manicured lawns or driveways.
We are working in partnership with City of Whiteﬁsh to secure a Public Recreation Use Easement for these MT Department
of Natural Resources and Conservation School Trust Lands. The $3.45M public easement will generate $140,000 every year
in perpetuity for MT schools and universities from this conservation project. The easement will also remove all development
rights, ensure continued forest management by the State, and secure permanent public access to the area including quiet,
family-friendly recreation on the Whiteﬁsh Trail. As we seek Land Board approval, we will need your help to protect these
important community lands forever.

Before it was Smith Lake, it was called ‘Rearing Pond’ because Fish & Game raised trout
there to restock Whiteﬁsh Lake. The original dam was just willows with boards laid
across - when it came time to restock Whiteﬁsh Lake they’d pull up the boards and the
ﬁsh would wash down Smith Creek. The ﬁshing up there was great. I think the biggest
ﬁsh I caught from Smith Lake was a 38” Bull Trout. In those days, there were so many
big ﬁsh, we’d stand in Brush Creek and pull out big salmon as they ran upstream. As kids,
we’d stand in that cold water all day catching them!
I spent a lot of time up there as a boy, camping out, ﬁshing, and walking the old narrowgauge railroad track that ran along Swift Creek. It was close enough we could camp out
and be back in time for school. As my own kids were growing up, it became kind of a rite
of passage for them to camp up there on their own. Now I’m glad to see them doing
that same kind of thing with their kids, and I’m glad there are still places for them to go.
- Charlie Rogers

Stumptown Historical Society Volunteer

We were among the ﬁrst volunteer trail workers on the Smith Lake portion of the trail.
Having volunteered on a trail crew before, we were happy to put our skills to use close
to home digging drains along the trail. We still hike that trail often, always checking
the drains. The lake itself is a beautiful jewel that appears unexpectedly from the trail.
We are so lucky that dedicated residents had the vision of the beneﬁts the trail system
would give to our lives and those of others living in the valley. - Sam & Ruth Neﬀ

I grew up on East Lakeshore Rd and used to hike to Smith Lake weekly before the trail
was there. This area is very dear to me and even more so now that I am taking my own
children there. For the past 4 years my girls, extended family and I have walked the Swift
Creek Trail on Christmas morning. The stretch of trail from the trailhead to the creek
overlook is our family’s pathway towards connection and tradition. It’s important to me
that this area remain undeveloped so that my girls might carry on this tradition with their
own families.
- Eleanore Coggins

Celebrating 15 years of the

WHITEFISH AREA NEIGHBORHOOD PLAN
When the possibility of development at Spencer Mountain was raised years ago, we stood together against the possibility
of losing public land that had been loved by this community for generations. It was clear that a creative solution was needed
to balance the Montana School Trust Lands mandate to generate revenue with the community’s desire for conservation,
recreation, and permanent public access surrounding Whiteﬁsh Lake.
As a result, in 2004, the Whiteﬁsh Area Trust Lands Neighborhood Plan (WNP) was crafted and adopted by the State of Montana,
Flathead County, and the City of Whiteﬁsh. The WNP calls for innovative land management strategies that reduce uncertainty
for the State, enhance income to MT schools and universities, and improve the protection of important community conservation
lands. The plan envisions a variety of stacked uses – conservation easements and community conservation buyers, public
recreation and commercial guiding, timber sales and grazing allotments, and real estate leases and road access agreements.
But unlike the State’s traditional approach, conservation was formalized as the lens to determine appropriate activities on the
13,000 acres surrounding Whiteﬁsh. And Whiteﬁsh Legacy Partners was created to ensure the success of the WNP. For the
past 15 years, we have been guided by the fundamental belief that conservation, recreation, and working forests are not only
compatible but can serve each other and the community.
After 15 years, the Whiteﬁsh Neighborhood Plan has proven to be a successful model both locally and statewide. The Beaver
Lakes Public Recreation Use Easement ensures no development and provides permanent public access and the Whiteﬁsh Trail
on 1,520 acres from Lion Mountain to Woods Lake. And the WNP has increased annual revenues for Montana schools and
universities by 250%! Starting in 2020, the ﬁrst timber sale in Beaver Lakes will take place, generating an additional $2M for the
School Trusts - clearly demonstrating that sustainable forest management and a thriving community trail system can exist sideby-side.
The foresight of our community and the creative vision of the Neighborhood Plan so many years ago have allowed these varied
uses to co-exist and ﬂourish, and provide increased economic vitality for the Flathead Valley and the School Trusts. The WNP
will continue to guide and focus our work to secure a legacy at Smith Lake and into the future.

13,000 acres managed under the
Whiteﬁsh Area Neighborhood Plan
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VOLUNTEERS

BILL LOVE

396

Bill started volunteering with the Whiteﬁsh Trail
when the ﬁrst trails were being built at Lion
Mountain 10 years ago. Since then he has become
one of our most dependable volunteers, giving
hundreds of hours of his time to care for the trail.
As one of our select chainsaw volunteers, Bill’s
work became even more invaluable as two severe
windstorms brought down hundreds of trees on the
trail. When he’s not hard at work you can ﬁnd him
hiking his favorite section of the trail, the Woods
Lake Overlook Loop.

volunteers
gave back

Thank you Bill!

384

trail patrols
logged

trails now

trails forever
TOTAL VALUE OF
VOLUNTEER TIME

HOW TO GIVE

$41,352

The Whiteﬁsh Trail Endowment provides sustainable and long-term
funding speciﬁcally for ongoing WT maintenance costs. Help us grow
a healthy endowment to ensure we can forever enjoy free recreation
access to our local lands. Support trails now and trails forever with a
gift to our qualiﬁed MT endowment and receive a MT tax credit of 40%
of the value of the gift – up to a $10k credit per individual or $20k per
couple. Or leave your legacy with a charitable bequest through your
will or living trust.

DONATED
TO THE TRAIL

HELEN BIRK

Seasonal Trail Coordinator

The Whiteﬁsh Trail 2009-2019 expenses
$2.27 Million

23%

Trail Construction

31%

Trailheads &
Amenities

23%

14%

21%
Operations
&
Maintenance

Programs

15%

Planning & Design

9%

22%

Smith Lake Public Recreation Use Easement
The Smith Lake PRUE is anticipated to be similar to the Beaver Lakes PRUE.
Project Work












Develop Project Work Plan & Timeline
Conduct due diligence necessary to determine project area and Land Board approval
Establish Project Area, Terms and Conditions of the PRUE
Develop Whitefish Trail “Close the Loop” Construction Plan (2021 – 2025)
Secure and administer Preliminary and Final Appraisal
Secure and administer PRUE Survey
Raise $3-$4M support PRUE closing and WT implementation (WLP Smith Lake Legacy
campaign 2021-2025) including 10% down payment upon Land Board approval
Draft PRUE Easement Purchase Agreement with 5-year payment schedule
Amend existing WT Land Use Licenses
Revise existing WT Operations and Management Plans as needed
Design and Construct WT as per construction plan

Proposed Project Components











Perpetual Easement
City protects ‘Values’ of State Trust Lands as identified in Easement
State continues commercial timber management & commercial recreation management
Easement assures access and availability for general recreational use by the public
including noncommercial, developed recreation and undeveloped, dispersed recreation
Long-term management of resources in coordination with ‘Values’
State retains rights for forest management, gravel pit extraction, general public access,
roads, nonresidential structures (bridges, gates, culverts, etc.), winter commercial
recreation, LUL’s, licenses, other
City manages public recreation including WT existing and future, TH’s, signs, bridges,
benches, and FOLF in partnership w/ FOLF entity
No Road Maintenance - public recreation accessed from County Road; State manages
use of Lower Whitefish Road
Baseline Report – map of existing roads, temp roads, trails, proposed trails, etc.

Proposed Specific PRUE terms unique to Smith Lake
 Construction Plan - WT construction to begin 2021 and finish 2025
 Management Plan – Timber to include Sale objective to ‘maintain existing and proposed
recreation’ and accountability to ensure WT is maintained to specs and standards.
Recreation to consider organized commercial use w/ ability to charge PP/day fee to
compensate WT for use
 WNP stipulates 6 ‘conservation buyer’ home sites for entire Smith/Swift subunit
 Stipulate Foley Land Exchange (LEX) acres subject to terms of WNP including sustainable
forest management and limited development
 Stipulate proposed S Smith Road Users Agreement (RUA – McDowell, Eagle Rock MT,
Wobick, and Foley) subject to terms of WF Area Neighborhood Plan (WNP) - DNRC
timber management, single-family homes only, no subdivisions

SMITH LAKE PRUE & FOLEY LAND EXCHANGE

Flathead National Forest

F.H. Stoltze Land &
Lumber Co.

Stillwater State Forest

FOLEY
EXCHANGE
PARCELS
Foley

Foley

F.H. Stoltze Land &
Lumber Co.

Foley

Montana Land
Reliance CE

F.H. Stoltze Land &
Lumber Co.

McDowell

Smith
Lake

Foley

Swift Creek
Trailhead

SMITH LAKE PRUE

DNRC
EXCHANGE
PARCEL
SMITH LAKE PRUE

North Beaver

Beaver Lakes PRUE
2012

Eagle Rock MT
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Bill started volunteering with the Whiteﬁsh Trail
when the ﬁrst trails were being built at Lion
Mountain 10 years ago. Since then he has become
one of our most dependable volunteers, giving
hundreds of hours of his time to care for the trail.
As one of our select chainsaw volunteers, Bill’s
work became even more invaluable as two severe
windstorms brought down hundreds of trees on the
trail. When he’s not hard at work you can ﬁnd him
hiking his favorite section of the trail, the Woods
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The Whiteﬁsh Trail Endowment provides sustainable and long-term
funding speciﬁcally for ongoing WT maintenance costs. Help us grow
a healthy endowment to ensure we can forever enjoy free recreation
access to our local lands. Support trails now and trails forever with a
gift to our qualiﬁed MT endowment and receive a MT tax credit of 40%
of the value of the gift – up to a $10k credit per individual or $20k per
couple. Or leave your legacy with a charitable bequest through your
will or living trust.
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Michelle Howke
From:
Sent:
To:
Subject:

Dana Smith
Monday, November 16, 2020 7:22 AM
Michelle Howke
FW: Keep Schools Open; Not Restaurants

Follow Up Flag:
Flag Status:

Follow up
Completed

From: Megan Chaisson
Sent: Sunday, November 15, 2020 9:50 PM
To: muhlfeld@cityofwhitefish.org; Dana Smith <dsmith@cityofwhitefish.org>; Ben Davis <bdavis@cityofwhitefish.org>;
Steve Qunell <squnell@cityofwhitefish.org>; Frank Sweeney <fsweeney@cityofwhitefish.org>; Rebecca Norton
<rnorton@cityofwhitefish.org>; Andy Feury <afeury@cityofwhitefish.org>; Ryan Hennen
<rhennen@cityofwhitefish.org>
Subject: Keep Schools Open; Not Restaurants
November 15, 2020
Dear Mayor Mulfield & Whitefish City Council:
I appreciate the extra hours and restless nights that you have put into several difficult decisions since the
pandemic began. I am also disappointed and alarmed by several recent decisions to ignore the problem and
several missed opportunities to protect public safety. It is not futile to act first. Doing the right thing empowers
others to also do the right thing. The City of Whitefish should lead by example.
Infections and hospitalizations are rising dramatically across the nation. Here in the Flathead both hospitals are
at full capacity and in need of more beds and staffing. The County Health Department is unable to complete
contact tracing in a timely manner. 8 of 10 indicators in Flathead County are DEEP RED and rising.
Returning students to 100% on-site instruction should be a priority in our nation. Europe Keeps Schools Open,
Not Restaurants. The US Has Other Ideas. Unfortunately, in America we are prioritizing profits and businesses
that make life feel “normal” during this pandemic. The option to go to the bar or watch a Basketball game is
taking precedence over educating the next generation of leaders to be critical thinkers, well read and
mathematically savvy. It’s time to choose: bars or schools?
Community spread should be addressed BEFORE on-site instruction can be considered. Unfortunately this
past week the Whitefish School Board rejected the well-reasoned, well-researched, data-driven approach to
progressively returning students to campus full time that was offered by the Whitefish Schools Covid Task
Force. Our School Board has instead decided to fast-track the return to 100% on-site instruction. Given the
anticipated holiday gatherings and travel and current case rate in the Flathead, even returning K-2 to campus
full time was a bold recommendation. Muldown is the largest elementary school in the state of Montana. The
350 students in K-2 are like one very large gathering. At full capacity (774 people) Muldown is a gathering of
well over 500 and that should not occur this Monday.
Classes in the younger grades are smaller. As students mature through their primary years, the classes and
the bodies get bigger even though the rooms do not. Adolescents have an even greater capacity for spreading
a viral illness. Subject-specific secondary classrooms in grades 7-12 operate in a very different manner from
the younger more self contained grades. Students are not cohorted, but rather rotate to 8 different rooms with
1

8 different mixes of classmates and staff throughout the day. At the middle school we mix and mingle all day
long. Most 7th and 8th grade students and teachers will spend 45 minutes in the same room with 150 different
people by the end of every day. That number of contacts is too high during a pandemic that is escalating - not
declining - in our region and across America.
As a local teacher I would like to reiterate my concern that a return to 100% in-person instruction - especially in
grades 7 & 8 not happen until community spread is under control. If / when we return, students in my
classroom will be asked to sit 3 to a table - mere inches apart and only 2 feet from the next table group, which
should be alarming to everyone. Personally I am really struggling to retrain myself to “teach from my corner.” I
have not yet succeeded. The only way I know how to teach is to circulate through the room, to keep an eye on
everybody’s progress, to kneel down next to students and assist them. Working closely is best practice in
teaching and if I’m going to teach I want to do it well.
I should be grading student work right now. I should be improving the lessons I have planned for tomorrow. I
should be working on the next component of my National Board Portfolio. I should be sleeping well at night so
that I can be more patient and more present for my students tomorrow. I need to know that decisions will be
driven by data, not by a calendar and frustration. It is unfortunate for my own wellbeing, and for my students,
that this year so much of my time and energy is being put into keeping track of coronavirus next steps and
urging local leaders to take action.
If we value in-person instruction we need to make it a priority. Schools cannot stay open at 100% without
community support. Schools are triaging each positive case that enters our buildings. Close contacts are
potentially sickened and are asked to quarantine. Students, teachers, and parents will be subjected to
unanticipated closures and last-minute yo-yo-ing. Unpredictability is not good for mental health at any age.
In addition to being a teacher in our schools, I am also a taxpayer and voter in our town. As one of your
constituents I am requesting that you help represent my voice to a broader audience. One of the comments
that struck me at Tuesday’s School Board meeting was Katie Clarke’s statement that our school district is
making a futile effort in isolation and it’s painful. She continued by saying we ought to use our energy to lobby
the county to act. For months now (since May) I have been writing letters, attending meetings and speaking
during public comment - at our School Board meetings, at City Council meetings, to the County Health
Department, our County commissioners, and Governor Bullock. I am only one small voice.
Tonight I am asking you, as community leaders and a voice that carries more weight than my individual voice,
to follow-up on Katie’s call-to-action. I suspect you ran for office because you care deeply about our
community. Thank you. Please do more. Please write a group letter and submit it to the Health Board, the
County Commissioners, the Superintendent of Schools, the Secretary of Education and our Governor. Submit
a letter from one group of community leaders to another. Call for action. Call for data-driven decisions. Call for
the County Commissioners to reinforce the County Health Department with money, resources, and public
support to reduce the number of deaths and serious illnesses in our community. Lives are on the line. It’s not
nobody’s job. It’s everybody’s job.
Please use your position to lead by example and please advocate to the community-at-large that we act
responsibly and aggressively NOW. “What we do right now will make a big difference about who lives and who
dies this winter,” Carl Zimmer in Nov 12’s The Daily NYT podcast.
With gratitude and hope,
Megan Chaisson
Science Teacher & Whitefish resident
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Biden/Harris COVID-19 Plan
1. Testing
a) Double the number of drive-through testing sites
b) Invest in next-generation testing, including at home tests and instant tests, so we can scale
up our testing capacity by orders of magnitude.
c) Stand up a Pandemic Testing Board like Roosevelt’s War Production Board. It’s how we
produced tanks, planes, uniforms, and supplies in record time, and it’s how we can produce
tens of millions of tests.
d) Establish a U.S. Public Health Jobs Corps to mobilize at least 100,000 Americans across the
country with support from trusted local organizations in communities most at risk to
perform culturally competent approaches to contact tracing and protecting at-risk
populations.
2. Personal Protection Equipment (PPE)
a) Fully use the Defense Production Act (DPA) to ramp up production of masks, face shields,
and other PPE so that the national supply of personal protective equipment exceeds
demand and our stores and stockpiles—especially in hard-hit areas that serve
disproportionately vulnerable populations—are fully replenished.
b) Build towards American-sourced and manufactured capability to ensure we are not
dependent on other countries in a crisis.
3. Provide clear, consistent, evidence-based national guidance and resources
a) Social distancing is not a lightswitch. It is a dial. The CDC will be directed to provide specific
guidance for how to turn the dial up or down relative to the level of risk and degree of viral
spread in a community, including when to open or close certain businesses, bars,
restaurants, and other spaces; when to open and close schools, and what steps they need to
take to make classrooms and facilities safe; appropriate restrictions on size of gatherings;
when to issue stay-at-home restrictions.
b) Establish a renewable fund for state and local governments to help prevent budget
shortfalls, which may cause states to face steep cuts to teachers and first responders.
c) Call on Congress to pass an emergency package to ensure schools have the additional
resources they need to adapt effectively to Covid-19.
d) Provide a ‘restart package’ that helps small businesses cover the cost of operating safely,
including things like plexiglass and PPE.
4. Plan for the effective, equitable distribution of treatments and vaccines
a) Invest $25 billion in a vaccine manufacturing and distribution plan that will guarantee it gets
to every American cost-free.
b) To ensure safety of vaccines three principles will be applied: Put scientists in charge of all
decisions on safety and efficacy; publicly release clinical data for any vaccine the FDA
approves; authorize career staff to write a written report for public review and permit them
to appear before Congress and speak publicly uncensored. Limiting costs is also a goal.
5. Protect Older Americans and others at High Risk
a) Establish a COVID-19 Racial and Ethnic Disparities Task Force, as proposed by Senator Harris,
to provide recommendations and oversight on disparities in the public health and economic
response. At the end of this health crisis, it will transition to a permanent Infectious Disease
Racial Disparities Task Force.
b) Create the Nationwide Pandemic Dashboard that Americans can check in real-time to help
them gauge whether local transmission is actively occurring in their zip codes. This will help
Americans to understand what level of precaution to take.

6.

Rebuild and expand the defense provisions that allow prediction, prevention, and mitigation
of pandemics
a) Restore the White House National Security Directorate for Global Health Security and
Biodefense
b) Restore the U.S. relationship with the World Health Organization
c) Restore and strengthen the U.S. Agency for International Development’s pathogen-tracking
program called PREDICT
d) Expand the number of CDC’s deployed disease detectives, including globally
7. Experts say that if 95% of Americans wear masks between now and December we can save
70,000 lives. Every American is called upon to wear a mask when around people outside their
household. Every Governor should make mask use mandatory in their state. Local authorities
should also make mask use mandatory to buttress their state orders.

